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John Klonos et dl.

In the District Court, Territory of Alaska, Third

Division.

No. 278.

HENRY COOK et al.,

Plaintiffs,

vs.

JOHN KLONOS et al.,

Defendants.

Clerk's Certificate to Transcript of Record.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Edward J. Stier, Clerk of the District Court,

Territory of Alaska, Third Division, do hereby cer-

tify that the following typewritten pages numbered

from 3 to 312, inclusive, constitute a full, true and

complete copy and the whole thereof of the

Second amended and supplemental complaint of

the plaintiffs filed April 28th, 1906;

Separate answer of defendants, John Klonos,

Henry Havery, James Gianakas and Gilbert Mcln-

tyre, filed April 22d, 1907

;

Separate answer of defendant Neil McLeod, filed

the 20th day of April, 1907;

Separate answer of Charles Lovett, filed April 22d,

1907;
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Separate answer of Albert Anchors, H. M. Prosser

and Nathan Zeimer, filed April 22d, 1907;

Separate answer of Richard Stafford, filed April

16th, 1907;

Separate answer of James Osborne, H. K. Free-

man, V. A. Green, T. E. Wooldridge and L. B. Ander-

son, filed April 22d, 1907

;

Separate answer of Henry Prigger, filed Aj)ril 22d,

1907.

Replies to separate answers of John Klonos, Henry

Havery, James Gianakas, Gilbert Mclntyre, Neil Mo
Leod, Charles Lovett, Albert Anchors, H. M. Prosser,

and Nathan Zeimer, Richard Stafford, James Os-

borne, H. K. Freeman, V. A. Green, T. E. Woold-

ridge, L. B. Anderson and Henry Prigger, filed on

the 23d day of April, 1907;

Judgment of the Court dismissing the above-en-

titled cause;

Bill of exceptions;

Order settling bill of exceptions;

Assignment of errors.

Petition for appeal;

Order allowing appeal;

Bond on appeal;

Citation

;

Admission of service thereon;

Orders extending return day;
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Stipulation for printing the transcript

;

Praecipe for transcript; and

Stipulation as to malting up record

.

I do further certify that each record contains a

full, true and complete copy of the endorsements

thereon; that the cost of preparing said record was

$164.88 ; that the same has been paid to the Clerk of

this Court by the appellants.

In witness whereof I have hereunto set my hand

and affixed the seal of the Court this day of

September, A. D. 1907.

[Seal] EDWARD J. STIER,

Clerk of the District Court, Territory of Alaska,

Third Division.

By Alfred E. Maltby,

Deputy.
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In the District Court, Territory of Alaska, Third

Division.

No. 278.

HENRY COOK, J. C. RIDENOUR, A. T. ARM-
STRONG, W. H. SUMNER, y. L. NEW-
TON, M. E. ARMSTRONG, L. T. SELKIRK,
and A. R. ARMSTRONG,

Plaintiffs,

vs.

JOHN KLONOS, E. BURKE, FRITZ BLOCK,

W. G. HASTINGS, FRED BRETHINGER,

HENRY PRIGGER, NEIL McLEOD, WIL-

LIAM GERRIE, HENRY HAVERY,
JAMES GIANAKAS, GILBERT McIN-

TYRE, CHARLES LOVETT, ALBERT
ANCHORS, H. M. PROSSER, NATHAN
ZEIMER, RICHARD STAFFORD, JAMES
OSBORNE, H. K. FREEMAN, V. A.

GREEN, T. E. WOOLDRIDGE, L. B. AN-

DERSON and GUS JUNTELLA,

Defendants,

Second Amended and Supplemental Complaint.

Come now the above-named plaintiffs and by leave

of Court first had and obtained files this their sec-

ond amended and supplemental complaint, and for

cause of action against the above-named defendants,

allege

:
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I.

That they are now and ever since the 24th day of

March, 1905, have been the owners in fee as to all

persons save and except the United States in posses-

sion and entitled to the possession of that certain

piece of placer mining ground situated in the Fair-

banks Recording District, District of Alaska, and

more particularly described as follows, to wit

:

That certain placer mining claim known as the

Dome Group, situated on the right limit of Dome

Creek and adjoining creek claims Nos, 1, 2, 3, 4 and 5

below discovery on said creek; said property being

more particularly marked upon the ground as fol-

lows :

Commencing at the initial stake which is placed at

the west side of said claim and near the side line of

creek claim No. 1, below discovery on Dome Creek,

thence 660 feet in a northwesterly direction to stake

No. 1 ; thence 660 feet in a northwesterly direction to

stake No. 2 ; thence 660 feet in a northwesterly direc-

tion to stake marked No. 3 ; thence 660 feet in a north-

erly direction to a stake marked No. 4; thence 660

feet in a northerly direction to a stake marked No. 5

;

thence 660 feet in a northerly direction to a stake

marked No. 6 ; thence 660 feet in a northwesterly di-

rection to a stake marked No. 7 ; thence 660 feet in a

northwesterly direction to a stake marked No. 8;
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thence 330 feet in a northwesterly direction to a stake

marked No. 9 ; thence 660 feet in a northeasterly di-

rection to a stake marked No, 10 ; thence 660 feet in a

southeasterly direction to a stake marked No. 11;

thence 660 feet in a southeasterly direction to a stake

marked No. 12; thence 660 feet in a soutliAvesterly

direction to a stake marked No. 13; thence

660 feet in a southerly direction to a stake marked

No. 14; thence 660 feet in a southeasterly direc-

tion to a stake marked No. 15; thence 660 feet in

a southeasterly direction to a stake marked No. 16;

thence 660 feet in an easterly direction to a stake

marked No. 17; thence 660 feet in a southeasterly

direction to a stake marked No. 18; thence 660 feet

in a southeasterly direction to a stake marked No. 19

;

thence 660 feet in a southeasterly direction to a stake

marked No. 20; thence 660 feet in a southeasterly

direction to a stake marked No. 21 ; thence 660 feet in

southeasterly direction to a stake marked No. 22;

thence 660 feet in a southwesterly direction to a stake

marked No. 23 ; thence 660 feet in a southwesterly di-

rection to a stake marked No. 24 ; thence 660 feet in

a northwesterly direction to a stake marked No. 25

;

thence 660 feet in a northwesterly direction to the

initial stake or place of beginning.

II.

That the defendants herein claim an estate or in-

terest in said property adverse to the plaintiffs.



Joliyi Klonos et al. 9

III.

That the claims of said defendants are without any

right whatever; that said defendants have not any

estate, right, title or interest whatever in said land

or premises, or an}^ part thereof.

And the plaintiffs for a further and separate cause

of suit against the defendants herein, allege

:

I.

That on and prior to the 24th day of March, 1905,

the property hereinafter described and known as the

Dome Group was a part of the vacant and unap-

propriated public domain of the United States, and

free and open to exploration and purchase by the

citizens thereof for the valuable mineral deposits

therein contained.

II.

That on said date, to wit ; the 24th day of March,

1905, the plaintiffs herein being citizens of the United

States entered upon said ground hereinafter de-

scribed and known as the Dome Group, and segre-

gated the same from the public domain by distinctly

marking the boundaries thereof upon the ground so

that the same could be readily traced, and did, im-

mediately thereafter, to wit, on or about the 16th

day of April, 1905, make a discovery of gold within

the exterior boundaries of said property, and did,

thereafter, to wit, on the 17th day of April, 1905,
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cause to be recorded in the records of the Fairbanks

Recording District, District of Alaska, within which

said recording district said property was and is situ-

ated a notice of location giving the names of the plain-

tiffs herein as locators, the date of said location as

the 24th day of March, 1905, and such a description

of said claim hereafter described with reference to

natural objects, and permanent monuments so that

the same could be readily identified. Said property

so located as aforesaid being described as follows, to

wit:

That certain placer mining claim known as the

Dome Group, situated on the right limit of Dome

Creek and adjoining creek claims Nos. 1, 2, 3, 4, and

5, below discovery on said creek ; said property being

more particularly marked upon the ground as fol-

lows:

Commencing at the initial stake which is placed at

the west side of said claim and near the side line of

creek claim No. 1, below discovery on Dome Creek,

thence 660 feet in a northwesterly direction to stake

No. 1 ; thence 660 feet in a northwesterly direction to

stake No. 2 ; thence 660 feet in a northwesterly direc-

tion to stake marked No. 3 ; thence 660 feet in a north-

erly direction to a stake marked No. 4; thence 660

feet in a northerly direction to a stake marked No. 5

;

thence 660 feet in a northerly direction to a stake

marked No. 6 ; thence 660 feet in a northwesterly di-
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rection to a stake marked No. 7 ; thence 660 feet in a

northwesterly direction to a stake marked No. 8

;

thence 330 feet in a northwesterly direction to a stake

marked No. 9 ; thence 660 feet in a northeasterly di-

rection to a stake marked No. 10 ; thence 660 feet in a

southeasterly direction to a stake marked No. 11;

thence 660 feet in a southeasterly direction to a stake

marked No. 12; thence 660 feet in a southwesterly

direction to a stake marked No. 13; thence

660 feet in a southerly direction to a stake marked

No. 14; thence 660 feet in a southeasterly direc-

tion to a stake marked No. 15; thence 660 feet in

a southeasterly direction to a stake marked No. 16;

thence 660 feet in an easterly direction to a stake

marked No. 17; thence 660 feet in a southeasterly

direction to a stake marked No. 18; thence 660 feet

in a southeasterly direction to a stake marked No. 19

;

thence 660 feet in a southeasterly direction to a stake

marked No. 20; thence 660 feet in a southeasterly

direction to a stake marked No. 21 ; thence 660 feet in

southeasterly direction to a stake marked No. 22;

thence 660 feet in a southwesterly direction to a stake

marked No. 23 ; thence 660 feet in a southwesterly di-

rection to a stake marked No. 24; thence 660 feet in

a northwesterly direction to a stake marked No. 25

;

thence 660 feet in a northwesterly direction to the

initial stake or place of beginning.
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III.

That ever since said 24th day of March, 1905, plain

tiffs herein have been and are now the owners in fee

of said property hereinbefore described as to all per-

sons save and except the United States in possession

and entitled to the possession of the same; and the

defendants herein have no estate, right, title or in-

terest whatsoever in and to said premises, or to any

part, portion or parcel thereof.

IV.

That the defendants herein and each and all of

them assert that they are and pretend to be the own-

ers of certain parts, portions and parcels of the

ground hereinbefore described under and by virtue

of pretended placer mining locations made by them,

or those under whom they claim, prior to the title of

these plaintiffs.

V.

That said assertions of title and pretensions of

ownership upon the part of the defendants and each

and all of them are wrongful and without right, and

the alleged titles of said defendants and each of them

are void, the defendants, or those under whom they

claim, never at any time having made a discovery of

gold within the boundaries of the property hereinbe-

fore described and known as the Dome Group, or

within the boundaries of any portion or parcel of

ground claimed by them, or either of them.
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VI.

That the defendants herein, or those under whom

they claim did not prior to the location of the plain-

tiffs, as aforesaid, or at any other time, mark the

boundaries of their said alleged and pretended loca-

tion upon the ground so that the same could be readily

traced.

VII.

That the defendants herein, and those under whom

they claim in fraud of the rights of the citizens of

the United States, and praticularly in fraud of the

rights of these plaintiffs, have caused to be recorded

in the office of the Recorder of the Fairbanks Re-

cording District, District of Alaska, pretended no-

tices of location describing parts and portions of the

property hereinbefore described and known as the

Dome Group, which said notices of location are as-

sertions of rights claimed under and by virtue of

fraudulent, void and fictitious mining locations

claimed to have been made by the defendants and

those under whom they claim, and which cast a cloud

upon the title of these plaintiffs.

VIII.

That the claims of the defendants, although sepa-

rate and distinct between themselves, are all inferior

and subordinate to plaintiffs single title which arises

by virtue of the location made by them as herein-
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before set forth, and are assertions of claims and

titles whieli cast a cloud upon the possession and title

of plaintiffs, and prevent them from enjoying fully

and peaceably the fruits of their said ownership.

IX.

That the right, title and claim of the plaintiffs is sin-

gle general and exclusive against each and all of the de-

fendants, herein, and the claims and pretensions of

the defendants, and each of them, arise and spring

from the same source and depend for their determina-

tion upon the same or similar state of facts and upon

identical questions of law.

X.

That the title and claims of the plaintiffs cannot

be quieted at law by one or two actions, but numer-

us actions would be required to settle and determine

such assertions and claims of the defendants involv-

ing the same question wherein each action or suit

would determine such right, title or claim between

the plaintiffs and adverse parties in such suit or ac-

tion, only, thereby making a great and unnecessary

cost, expense and vexation both as to the plaintiffs

and the defendants herein. That the rights,titles and

claims of the plaintiff's and the defendants, and each

of them, in and to the property hereinbefore described

and known as the Dome Group may be as fully and

completely adjudicated and determined in this action
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as they could be in numerous, separate and distinct

actions ait law.

And the plaintiffs for a further and supplemental

cause of action against the defendants herein allege

:

I.

That they are now and ever since the 24th day of

March, 1905, have been the owners in fee as to all

persons save and except the United States in posses-

sion and entitled to the immediate and present pos-

session of that certain placer mining claim known

and described as follows, to wit:

That certain placer mining claim known as the

Dome Group, situated on the right limit of Dome

Creek and adjoining creek claims Nos. 1, 2, 3, 4 and 5,

below discovery on said creek; said property being

more particularly marked upon the ground as fol-

lows:

Conmiencing at the initial stake which is placed at

the west side of said claim and near the side line of

creek claim No. 1, below discovery on Dome Creek,

thence 660 feet in a northwesterly direction to stake

No. 1 ; thence 660 feet in a northwesterly direction to

stake No. 2 ; thence 660 feet in a northwesterly direc-

tion to stake marked No. 3 ; thence 660 feet in a north-

erly direction to a stake marked No. 4; thence 660

feet in a northerly direction to a stake marked No. 5

;

thence 660 feet in a northerly direction to a stake

marked No. 6 ; thence 660 feet in a northwesterly di-
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rection to a stake marked No. 7 ; thence 660 feet in a

northwesterly direction to a stake marked No. 8;

thence 330 feet in a northwesterly direction to a stake

marked No. 9 ; thence 660 feet in a northeasterly di-

rection to a stake marked No. 10 ; thence 660 feet in a

southeasterly direction to a stake marked No. 11;

thence 660 feet in a southeasterly direction to a stake

marked No. 12; thence 660 feet in a southwesterly

direction to a stake marked No. 13; thence

660 feet in a southerly direction to a stake marked

No. 14; thence 660 feet in a southeasterly direc-

tion to a stake marked No. 15; thence 660 feet in

a southeasterly direction to a stake marked No. 16

;

thence 660 feet in an easterly direction to a stake

marked No. 17; thence 660 feet in a southeasterly

direction to a stake marked No. 18; thence 660 feet

in a southeasterly direction to a stake marked No. 19

;

thence 660 feet in a southeasterly direction to a stake

marked No. 20; thence 660 feet in a southeasterlj''

direction to a stake marked No. 21 ; thence 660 feet in

southeasterly direction to a stake marked No. 22;

thence 660 feet in a southwesterly direction to a stake

marked No. 23 ; thence 660 feet in a southwesterly di-

direction to a stake marked No. 21 ; thence 660 feet in

a northwesterly direction to a stake marked No. 25

;

thence 660 feet in a northwesterly direction to the

initial stake or place of beginning.
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II.

That the defendants herein and each of them have

no estate, right, title or interest whatever in or to

said premises, or to any part, portion or parcel

thereof.

III.

That the defendants herein hy themselves, their

lessees, agents, servants and employees have lately

and since the 15th day of September, 1905, wrongfully

and unlawfully and without the permission of the

plaintiffs entered and trespassed upon certain por-

tions of the property hereinbefore described, and

have proceeded to mine, remove and appropriate and

convert to their own use the gold and mineral con-

tained in said land, and to cut, remove and use the

trees and timber growing thereon.

IV.

That the property hereinbefore described is valu-

able only for the placer gold therein contained and

the timber growing thereon, and the damages result-

ing from such unlawful act of said defendants, their

lessees, agents, servants and employees are of such a

nature as to be incapable of computation and adjudi-

cation at law and as to require if sued at law a multi-

plicity of suits at various and successive times

against various parties as to the same subject matter,

and founded upon the same claim, right and title,
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and at great cost, expense and vexation to the plain-

tiffs
; and that plaintiffs will suffer and sustain great

and irreparable loss and damage by means of said re-

peated, continuous and various acts and trespass un-

less the same are forthwith restrained by an order of

this Honorable Court.

V.

That the right and title of plaintiffs is single, gen-

eral and exclusive against each and all of the defend-

ants, and the rights of the plaintiffs and the defend-

ants may be as fully and completely determined in

this action as they could be at numerous and separate

other actions at law.

VI.

That the defendants and each and all of them are

insolvent and not able to respond in damages to the

plaintiffs.

VII.

That the plaintiffs have no plain, speedy or ade-

quate remedy at law.

Wherefore the plaintiffs pray,

—

1st. That the defendants herein be required to set

forth the nature of their claims in and to the prop-

erty described herein, and that all adverse claims of

the defendants may be determined by a decree of this

Honorable Court, and that by such decree it shall be

ordered and adjudged that the defendants have no
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estate or interest whatsoever in and to said lands or

premises, or to any part, portion or parcel thereof.

2d. That the cloud cast upon the title of the plain-

tiffs hj the void and pretended notices of location of

the defendants be removed, and the defendants be re-

quired to surrender up all location notices and other

pretended monuments of title held by them as to said

property for cancellation, and that the records of the

Fairbanks Recording District, District of Alaska, be

purged of the false, fraudulent and void location

notices under which the defendants herein claim, by

proper entries made on the margin of said records

opposite said notices of location.

3d. That an account be taken of all gold and gold-

dust extracted by the defendants and their lessees,

agents, servants and employees from said ground, and

that judgment be recovered against the defendants so

extracting the same for the amount so extracted.

4th. That pending this action a temporary injunc-

tion be issued against the defendants and each of

them their lessees, agents, servants and employees,

from extracting gold from said premises, or from

mining or excavating the same; and that upon the

final hearing of this case that said injunction be made

perpetual.

5th. That the plaintiffs are the owners in fee of

said premises as to all persons save and except the

United States and entitled to the sole and exclusive
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possession thereof, and that the defendants be for-

ever enjoined and debarred from asserting any claim

whatever in and to said lands or premises adverse

to the plaintiffs, or from further trespassing there-

on.

6th. That the plaintiffs recover their costs and

disbursements herein, and for such other and further

relief as may to this Honorable Court seem just and

equitable in the premises.

McGINN & SULLIVAN,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

I, J. C. Ridenour, being duly sworn, say I am one

of the plaintiffs in the within-entitled action; that

I have read the foregoing complaint, know the con-

tents thereof, and the allegations therein are true as

I verily believe.

J. C. RIDENOUR.

Subscribed and sworn to before me with 27th day

of April, 1906.

[Seal] M. L. SULLIVAN,

Notary Public for the District of Alaska.
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Service is hereby accepted.

JEREMIAH COUSBY,

Attorney for John Klonos, Henry Havery, Gilbert

Mclntyre, and James Gianakas.

JEREMIAH COUSBY,

McGOWAN & CLARK,

Attorneys for Henry Prigger and Charles Lovett.

BROWN & ERWIN,
Attorneys for Neil McLeod.

H. J. MILLER,
F. de JOURNEL,

Per F. deJ.,

Attorneys for Albert Anchors, H. M. Prosser, Na-

than Zeimer and Richard Stafford.

CLAYPOOL, KELLUM & COWLES,
Attorneys for James Osborne, H. K. Freeman, V. A.

Green, T. E. Wooldridge and L. B. Anderson.

[Endorsements] : No. . In the District

Court for the Territory of Alaska, Third Division.

Henry Cook et al., Plaintiff, vs. John Klonos et al..

Defendant. Second Amended and Supplemental

Complaint and Notice of Time of Hearing Applica-

tion to File. McGinn & Sullivan, Attys. for Plffs.,

Fairbanks, Alaska.
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[Title of Court and Cause.]

Amended Answer of John Klonos, Henry Havery,

James Gianakas and Gilbert Mclntyre.

Come now defendants, John Klonos, Henry Hav-

ery, James Gianakas and Gilbert Mclntyre, and for

their amended separate answer to the second amend-

ed and supplemental complaint of plaintiffs filed

herein, allege:

I.

That they deny each and all the allegations con-

tained in paragraph one of said second amended and

supplemental complaint.

II.

That they admit they claim some estate and in-

terest in the ground included within the boundaries

of the alleged ''Dome Group" claim described in said

complaint, adverse to said plaintiffs.

III.

That they deny each and all the allegations con-

tained in paragraph number three of said complaint.

IV.

That they deny each and all the allegations con-

tained in paragraph number one of the alleged

"further and separate cause of suit," set forth in

said second amended and supplemental complaint.
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V.

That tliey deny each and all the allegations con-

tained in paragraph number two of said alleged

"further and separate cause of suit" set forth in said

complaint.
VI.

That they deny each and all the allegations con-

tained in paragraph number three of said alleged

"further and separate cause of suit" set forth in

said complaint.

VII.

That they admit that these defendants assert them-

selves to be the owners of certain portions and par-

cels of the ground described in said complaint, under

and by virtue of placer mining locations thereof

made by said defendants and those under whom they

claim, and prior to the claim of plaintilfs, but deny

each and all the other allegations contained in para-

graph number four of said alleged "further and

separate cause of suit" set forth in said complaint.

VIII.

That they deny each and all the allegations con-

tained in paragraph number five of said alleged

"further and separate cause of suit" set forth in

said complaint.

IX.

That they deny each and all the allegations con-

tained in paragraph number six of the alleged
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"further and separate cause of suit" set forth in

said complaint.

X.

That they deny each and all the allegations con-

tained in paragraph niunber seven of the alleged

"further and separate cause of suit" set forth in said

complaint.

XI.

That they deny each and all the allegations con-

tained in paragraph number eight of the alleged

"further and separate cause of suit" set forth in

said complaint.

XII.

That they deny each and all the allegations con-

tained in paragraph number nine of said alleged

"further and separate cause of suit" set forth in

said complaint.

XIII.

That they deny each and all the allegations con-

tained in paragraph number ten of the alleged

"further and separate cause of suit" set forth in

said complaint.

XIV.

That they deny each and all the allegations con-

tained in paragraph number one of the alleged

"further and supplemental cause of action" set

forth in said amended and supplemental complaint.
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XV.

That they deny each and all the allegations con-

tained in paragraph number two of said alleged

"further and supplemental cause of action" set

forth in said complaint.

XVI.

That they deny each and all the allegations con-

tained in paragraph number three of the alleged

further and supplemental cause of action set forth in

said complaint, except that defendants have entered

upon and mined various parts of the ground covered

by the alleged Dome Group claim.

XVII.

That they admit that said ground described in

jjlaintiffs' complaint is valuable only for the placer

gold contained therein, but deny each and all the

other allegations contained in paragraph mnnber

four of the alleged "further and supplemental cause

of action" set forth in said complaint.

XVIII.

That they deny each and all the allegations con-

tained in paragraph number six of the further

and supplemental cause of action" set forth in said

complaint.
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XIX.

That they deny each and all the allegations con-

tained in paragraph number six of the "further

and supplemental cause of action" set forth in said

complaint.

And for a further and separate answer and de-

fense to the plaintiffs' said second amended and sup-

plemental complaint, and as a counterclaim against

plaintiffs and each of them in favor of these defend-

ants, defendants allege

:

I.

That at and prior to the commencement of this ac-

tion these defendants, their successors and represen-

tatives, have been and now are the owners in fee sim-

ple (subject only to the paramount title of the United

States), and in the actual possession and entitled

to the possession of those certain placer mining

claims, pieces or parcels of mineral land and prem-

ises situate, lying and being in the Fairbanks Re-

cording District, District of Alaska, described as fol-

lows, to wit:

Placer mining claim known as Upper Number

Two (2) below discovery, in the second tier of bench

claims on the right limit of Dome Creek, containing

20 acres or thereabouts, and being opposite and ad-

joining the upper half of bench claim No. 2 below,

first tier, right limit of said creek

;
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Placer mining claim known as Lower Number Two

(2) below discovery in the second tier of bench claims

on the right limit of Dome Creek, containing 20

acres or thereabouts, and being opposite and adjoin-

ing the lower end of bench claim No. 2 below, first

tier, right limit of said creek;

Placer mining claim known as Upper Number

Three (3) below discovery, in the second tier of bench

claims on the right limit of Dome Creek, containing

20 acres or thereabouts, and being opposite and ad-

joining the upper half of bench claim No. 3 below,

first tier, right limit of said creek;

Placer mining claim known as Lower Number

Four (4) below discovery in the second tier of bench

claims on the right limit of Dome Creek, containing

20 acres or thereabouts, and being opposite and ad-

' joining the lower half of bench claim No. 4 below,

first tier right limit of said creek

.

The lower or downstream 140 feet of placer min-

ing claim known as bench claim number Four (4)

below discovery, first tier, right limit of Dome

Creek, adjoining the upper end of No. 5 below, first

tier, right limit of said creek, and being 660 feet

more or less in width.

Together with the appurtenances.
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II.

That plaintiffs claim some estate or interest in said

property above described, adverse to these defend-

ants.

III.

That such claim of said plaintiffs and each of them

is without right, and said plaintiffs or either of them,

have no estate, right, title or interest whatsoever in

or to the said property above described, or any part

thereof.

And for a second further and separate answer and

affirmative defense to the said second and amended

and supplemental complaint, defendants allege

;

I.

That on and prior to the 24th day of March, 1905,

one Edward Burke and Gust Juntilla were the

owners in fee simple (subject only to the paramount

title of the United States), and in the actual posses-

sion and entitled to the possession of that certain

placer mining claim known as Side Claim Number

One (1) below discovery in the first tier of bench

claims on the right limit of Dome Creek, in the Fair-

banks Recording District, District of Alaska ; which

claim is opposite and adjoining creek claim known

as No. 1 below discovery on said Dome Creek, and

contains 20 acres of mineral land or thereabouts, be-

ina: 1320 feet more or less in length by 660 feet more
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or less in width; together with the appurtenances,

and being the same claim located by Edward Burke

on 12th February, 1903.

II.

That the alleged ''Dome Group" claim mentioned

and described in plaintiffs' second amended and sup-

plemental complaint, was initiated and attempted to

be located by plaintiffs Henry Cook and J. C. Ride-

nour, on said 24th March, 1905, by unlawfully, fraud-

ulently and forcibly entering and trespassing upon

the said placer mining claim No. 1 below discovery,

first tier, right limit of Dome Creek, and unlawfully,

fraudulently and forcibly taking possession of the

cabin and property of said Burke and Juntilla there-

on, without the consent and against the will of the

said Burke and Juntilla or either of them; the said

claim No. 1 below discovery, first tier, right limit

of said Dome Creek, being then and there and prior

to said 24th March, 1905, a valid and subsisting com-

pleted placer mining location, and in the actual pos-

session of the said Burke and Juntilla.

III.

That the alleged discovery of gold claimed by plain-

tiffs to have been made by them within the bound-

aries of said "Dome Group" claim on 16th April,

1905, was not made upon vacant or unappropriated

ground ; but said alleged discovery was made within
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the boundaries of the said Side claim No. 1 below dis-

covery, first tier, right limit of said Dome Creek

—

said side claim No. 1 below discovery, first tier, right

limdt, of Dome Creek, being then and there, and prior

thereto, and prior to the 24th March, 1905, a valid

and subsisting completed placer mining location,

owned by said Edward Burke and Gust Juntilla in

fee simple as aforesaid.

IV.

That all of the ground included within the bound-

aries of the alleged "Dome Group" claim mentioned

and described in said second amended and supple-

mental complaint, was covered by valid and subsist-

ing placer mining locations at and prior to the at-

tempted location of said "Dome Group" claim on

24th March, 1905, and none thereof was then vacant

or. unoccupied or open for location, nor has been

since.

And for a third further and separate answer and

defense to the said second amended and supple-

mental complaint, defendants allege:

That the alleged "Dome Group" claim mentioned

and described in said second amended and supple-

mental complaint, at all times has been and now is a

fraudulent and void location as against the Govern-

ment of the United States, and as against these de-

fendants and all other persons interested in the

ground sought to be embraced therein or covered
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thereby; that at the time of the alleged location there-

of and at all time subsequent, there was not eight

bona fide, individual claimants as locators thereof,

nor more than two real and actual individual claim-

ants among the eight alleged locators of said ''Dome

Group" claim, and 160 acres of mineral land or there-

abouts was illegally and fraudulently included with-

in said alleged "Dome Group" claim, by plaintiffs

Henry Cook and J. 0'. Ridenour and one E. T. Bar-

nette, for the purpose of surreptitiously acquiring

and appropriating to their own use and benefit more

mineral land in one location than they were entitled

to under the mining laws of the United States ; that

the names of the plaintiffs, A. T. Armstrong, W. H.

Sumner, Y. L. Newton, M. E. Armstrong, L. T. Sel-

kirk and A. R. Armstrong, named and used as lo-

cators of said alleged "Dome Group" claim by said

Henry Cook, J. S. Ridenour and E. T. Barnette,

were each and all dummies and sham locators, and

neither of them ever had or were intended by said

Henry Cook, J. C. Ridenour and E. T. Barnette to

have any estate, right, title or interest whatsoever in

said alleged "Dome Group" claim, nor were ever in-

formed or had any knowledge of the existence of

said alleged Dome Group claim or the bringing of

this action; that said Henry Cook, J. C. Ridenour

and E. T. Barnette wrongfully and unlawfully con-

spired with each, other, at and prior to the date of
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the alleged location of said "Dome Group" claim,

to wrongfully and fraudulently make and claim tlie

said location in the manner and way aforesaid, and

by the use of the names of said six sham and dummy

locators mentioned, and did attempt to make the

same in pursuance of such conspiracy, and have

claimed and now claim the said 160 acres of mineral

land in controversy herein described in plaintiff's

complaint as the "Dome Group" claim, under and

by virtue of the said false, fraudulent and illegal

printed location mentioned and described in plain-

tiffs ' second amended and supplemental complaint as

the "Dome Group" claim, that plaintiffs do not come

into this court with clean hands.

Wherefore these defendants, John Klonas, Henry

Havery, James Gianakas and Gilbert Mclntyre pray

that it be adjudged and decreed that the alleged

"Dome Group" claim mentioned and described in

plaintiffs' second amended and supplemental com-

plaint, is and always has been null and void; that

plaintiffs and each of them have no estate, right, title

or interest whatsoever in or to the ground included

therein or covered thereby, and that they and each of

them, and all persons claiming through or from them,

be forever bared and restrained from making or as-

serting any claim thereto or to any part thereof ; that

it be adjudged and decreed that these defendants,

their successors and assigns, are the owners in fee
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simple (subject only to the paramount title of the

United States) and entitled to the possession of all

and singular those certain pieces or parcels of ground

particularly mentioned and described in paragraph

number one of defendants' affirmative defense and

counterclaim set forth in this amended answer; and

that defendants have such other and further relief

as to the Court may seem just and equitable in the

13remises, and recover their costs and disbursements.

JEREMIAH COUSBY,

Attorney for Defendants John Klonos, Henry

Havery, James Gianakas and Gilbert Mclntyre.

District of Alaska,

Fairbanks Precinct,—ss.

I, John Klonos, being first duly sworn, depose and

say: That I am one of the defendants named in the

foregoing amended separate answer; that I have

heard said answer read and know the contents there-

of, and that I believe the same to be true.

JOHN KLONOS.

Subscribed and sworn to before me the 22d April,

1907.

[Seal] JEREMIAH COUSBY,

Notary Public in and for the District of Alaska.

[Endorsements] : No. 278. In the United States

District Court for the District of Alaska, Third Di-
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vision. Henry Cook et al., Plffs. vs. John Klonos

et al., Dfts. H. J. Miller et al., Intervenors.

Amended Separate Answer of Defendants John

Klonos, Henery Havery, James Gianakas and Gil-

bert Mclntyre. Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 22, 1906.

Edward J. Stier, Clerk. By E. A. Henderson, Dep-

uty. Jeremiah Cousby, Attorney for Defts.

Service of a copy of the within amended answer of

defts. John Klonos et al., admitted the 22d April,

1907.

McGINN & SULLIVAN,

Attorneys for Plaintiffs.

[Title of Court and Cause.]

Answer of Neil McLeod.

The above-named defendant Neil McLeod answers

the second amended and supplemental complaint of

the plaintiffs herein as follows

:

1. Said defendant denies each and every allega-

tion contained in paragraphs I, II and III of the

first cause of action contained in said second amended

and supplemental complaint and in each of said para-

graphs.

2. And for answer to the second further and sep-

arate cause of action contained in said amended and

supplemental complaint the said defendant denies
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each and every allegation contained in paragraphs I,

II, III, V, VI, VII, VIII, IX and X thereof and

in each of said paragraphs.

3. And the said defendant answering the further

and supplemental cause of action contained in said

second amended and supplemental complaint, denies

each and every allegation contained in paragraphs

I, II, III, V, VI, and VII thereof; and as to para-

graph IV thereof the said defendant denies each and

every allegation therein contained, except the alle-

gations that the property described in said complaint

is valuable only for the placer gold contained therein

and the timber growing thereon.

And for a further and affirmative defense to said

second amended and supplemental complaint this de-

fendant alleges

:

1. That ever since the 29th day of December,

1904, this plaintiff has been the owner of and in the

possession and entitled to the possession of that cer-

tain piece or parcel of placer mining ground situate

in the Fairbanks Mining and Recording District,

Territory of Alaska, and described as follows, to

wit: A tract of ground situate on the second tier,

right limit of Dome Creek, opposite the upper half

of Claim Number One (1) Below Discovery, the said

claim being 660 feet up and down stream and 1320

feet running in a direction approximately at right

angles to said Dome Creek, and containing twenty

acres, more or less.
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2. That said piece of mining property is a portion

of and embraced within the limits of the alleged min-

ing claim described in plaintiff's second amended

and supplemental complaint herein.

3. That the plaintiffs herein claim an estate or

interest in said property adverse to the defendant.

4. That the claims of said plaintiffs are without

any right whatever, and said plaintiffs have not any

estate, right, title or interest whatever in said land,

premises or mining claim or any part thereof.

"Wherefore said defendant demands judgment

therein

:

(1st) That the plaintiffs take nothing by this ac-

tion.

(2d) That the said plaintiffs be adjudged and de-

clared by the Court to have no estate, right, title or

interest of any nature whatever in and to the prem-

ises and mining claim described in the first para-

graph of the affirmative defense herein.

(3d) That the said defendant Neil McLeod be

adjudged and declared by the Court to be the owner

in fee, subject to the paramount title of the United

States, to the said premises and mining claim, and

that he is entitled to the sole and exclusive possession

thereof and that the plaintiffs be forever enjoined

from asserting any claim or claims whatever in and

to the same or any portion thereof adverse to this

defendant, and from entering upon said premises or
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from further trespassing upon the same or any part

thereof.

(4th) That this defendant recover from plaintiffs

his costs and disbursements herein, and that he have

such other and further relief as to the Court may

seem just and equitable.

BROWN & ERWIN,
Attorneys for Defendant Neil McLeod.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

Neil McLeod, being duly sworn, deposes and says

:

That he is the defendant named in the foregoing

answer to plaintiff's second amended and supple-

mental complaint ; that he has read the said answer,

knows the contents thereof, and that the allegations

therein are true as he verily believes,

NEIL McLEOD.

Subscribed and sworn to before me this 20th day

of April, A. D. 1907.

[Seal] G. B. ERWIN,
A Notary Public in and for the Territory of Alaska.

[Endorsements] : Service of a true copy of the

within separate answer of defendant Neil McLeod to

the plaintiffs' second amended and supplemental
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complaint is hereby admitted this 20th day of April,

A. D. 1907.

McGINN & SULLIVAN,

Attorney for Plaintiffs.

No. 278. District Court, Third Division, Terri-

tory of Alaska. Henry Cook et al. vs. John Klonas

et al. Separate Answer of Defendant Neil McLeod

to Plaintiffs' Second Amended and Supplemental

Complaint. Filed in the District Court, Territory

of Alaska, Third Division. April 20th, 1907. Ed-

ward J. Stier, Clerk. By E. A. Henderson, Deputy.

Brown & Erwin, Attorneys for Defendant Neil Mc-

Leod.

[Title of Court and Cause.]

Separate Answer of Charles Lovett.

Now comes the defendant, Charles Lovett, and for

his separate answer to the separate amended and

supplemental complaint of the i)laintiffs filed herein,

denies and alleges as follows, to wit

:

I.

He denies each and all of the allegations contained

in paragraph one of said second amended and sup-

plemental complaint, and the whole thereof.

II.

Admits each and every allegation contained in

paragraph II of said second amended and supple-

mental complaint.
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III.

Denies each and every allegation contained in par-

agraph III of said complaint.

IV.

Answering plaintiffs' further and separate cause

of suit against the defendant, defendant herein al-

leges and denies as follows, to wit

:

I.

Denies each and every allegation contained in par-

agraph one of plaintiffs' alleged ''Further and sep-

arate cause of suit" set forth in said second amended

and supplemental complaint.

II.

Denies each and every allegation contained in par-

agraph No. Two of said alleged ''further and sep-

arate cause of suit" set forth in said complaint.

III.

Denies each and every allegation contained in par-

agraph No. Three of said "alleged further and sep-

arate cause of suit" set forth in said complaint.

IV.

Defendant admits that he claims and asserts him-

self to be the owner of a certain portion of the ground

described in said complaint, and in the first and sep-

arate cause of suit set forth therein, under and by

virtue of a placer mining location thereof, made by
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said defendant prior to the claim of plaintiffs, but

denies that said location was a pretended location,

as alleged in paragraph four of said alleged "further

and separate cause of suit."

V.

Denies each and every allegation contained in par-

agraph No. Five of said alleged "further and sep-

arate cause of suit" set forth in said complaint, but

on the contrary defendant alleges that ever since the

2d day of January, 1905, he has been, and now is,

the owner in fee simple, as against all persons save

and except the Government of the United States in

possession of, and entitled to the possession of, all

of that certain piece of mining ground, known as

number five (5) below discovery in the second tier

of benches, on the right limit of Dome Creek, Fair-

banks Mining and Recording District.

That a part of said claim is wrongfully included

within the boundaries of the alleged "Dome Group"

claim as described in plaintiffs' "further and sep-

arate cause of suit.
'

'

VI.

Denies each and every allegation contained in par-

agraph No. six of the plaintiffs ' alleged
'

' further and

separate cause of suit" set forth in said complaint.

VII.

Admits that defendant caused notice of location

of the part of said ground described in said complaint
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and known as the "Dome Group" to be recorded in

the office of the Recorder of the Fairbanks Mining

and Recording District, but denies that said notice

was a pretended notice, and denies that said notice

was fraudulent or fictitious, or was recorded in fraud

of the rights of any person or persons whatsoever,

and denies that said assertion of rights, claimed in

said notice of location, was void and fictitious, but on

the contrary defendant alleges that said notice was a

valid notice of location of a placer mining claim,

and beyond what is herein expressly admitted or al-

leged, defendant denies each and every allegation

contained in paragraph seven of plaintiffs' alleged

"further and separate cause of suit" set forth in said

complaint.
VIII.

Denies each and every allegation contained in

paragraph No. 8 of the alleged "further and sep-

arate cause of suit" set forth in said complaint.

IX.

Denies each and every allegation contained in

paragraph No. Nine of the alleged "further and sep-

arate cause of suit" set forth in said complaint.

X.

Answering defendant alleges that he has no infor-

mation or belief as to the matters set forth in para-

graph No. Ten of plaintiffs' alleged "further and
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separate cause of suit" set forth in said complaint,

and basing Ms allegation on such lack of information

and belief, denies each and every allegation contained

in said paragraph No. Ten.

Defendant, answering the further and supple-

mental cause of action set forth in plaintiff's com-

plaint, alleges and denies as follows, to wit

:

I.

Denies each and every allegation contained in

paragraph one of the alleged "further and supple-

mental cause of action" set forth in said second

amended and supplemental complaint.

II.

Denies each and every allegation contained in

paragraph two of said alleged "further and sup-

plemental cause of action" set forth in said com-

plaint.

III.

Defendant, answering for himself respecting

Placer Mining Claim No. 5 Below Discovery in the

2d tier of benches, on the right limit of Dome Creek,

denies each and every allegation contained in para-

graph three of plaintiffs' alleged "further and sup-

plemental cause of action" set forth in said com-

plaint. But, on the contrary, defendant alleges that

he has, by himself, his lessees, agents, servants, and

employees, ever since the 2d day of January, 1905,
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been the owner in fee simple and in the quiet and

peaceable possession of, and entitled to the possession

of, all of said placer mining ground hereinbefore, in

this paragraph described, claimed by plaintiffs here-

IV.

Admits that said ground described in plaintiffs'

complaint and in each cause of action therein, is val-

uable only for the placer gold contained therein, and

timber growing thereon.

Denies that defendant has done or performed any

unlawful act or thing to any property claimed by

plaintiffs herein, and denies that plaintiffs have suf-

fered any damage by reason of any unlawful act or

thing done by defendant, his lessees, agents, servants

or emplo3''ees, or that any damage has been occasioned

to plaintiffs by reason of any of his acts, and denies

that any act or thing done by defendant upon or to

any of said property in controvention of defendant 's

rights, is incapable of computation and adjudication

at law. And in this connection, and further answer-

ing and denying paragraph four of plaintiffs' "fur-

ther and separate cause of action," defendant alleges

that he has no knowledge nor information as to any

of the matters set forth in said paragraph, save and

except such as are hereinbefore in this paragraph ex-

pressly denied. And basing his denial upon such

lack of information and belief, denies each and every
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allegation therein contained, particularly, those mat-

ters set forth in the last eight lines of said paragraph

four, on page 7 of plaintiffs' second amended and

supplemental complaint.

V.

Defendant alleges that he has no knowledge nor

information as to the matters set forth in paragraph

5 of plaintiffs' "further and separate cause of ac-

tion," and basing his denial upon such lack of in-

formation and belief, denies each and every allega-

tion therein contained.

VI.

Denies each and every allegation contained in

paragraphs seven and eight of the said "further and

supplemental cause of action" set forth in said com-

plaint.

For a further and separate affimiative answer and

defense to plaintiffs' said second amended and sup-

plemental complaint, and by way of a counterclaim

in favor of defendant and against plaintiffs, defend-

ant alleges

:

I.

That at all times since the 2d day of Jan., 1905, the

defendant has been and now is, the owner in fee

simple, subject only to the paramount title of the

United States, in the actual possession of, by him-

self, his employees, agents and servants, and entitled
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to the exclusive possession of that certain placer min-

ing claim, piece or parcel of mineral land and prem-

ises, situate, lying and being in the Fairbanks Min-

ing and Recording District, District of Alaska, par-

ticularly described as follows, to wit

:

All of that certain placer mining claim known as

Number Five (5) Below Discovery, in the 2d tier of

benches, on the right limit of Dome Creek, in the said

Fairbanks Mining and Recording District, contain-

ing twenty acres of ground, more or less, being 1320

feet more or less in length, running parallel to the

general course of said creek, and 660 feet more or

less in width, running at right angles of said Dome

Creek, together with all tenements, hereditaments

and appurtenances thereunto belonging or in anywise

appertaining.

II.

That a part of said claim, about six hundred feet

square more or less, situated in the southwesterly

corner of said claim, has been overlapped and wrong-

fully included within the alleged boundaries of the

said alleged "Dome Group" claim mentioned and de-

scribed in plaintiffs' second amended and supple-

mental complaint. That at all times since the 2d

day of January, 1905, and at all times subsequent

to that date, and prior to and at the date of the al-

leged location of the said Dome Group claim, this

defendant was the owner, as aforesaid, of the over-
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lapped and conflicting portion of ground in dispute,

and tlie whole thereof, together with the balance of

said claim above described. That defendant has

been at all of said times, and now is, in the actual

possession and occupation and entitled to the pos-

session and occupation of all of said ground in dis-

pute between plaintiffs and defendant, as hereinbe-

fore described, and was at the time of the commence-

ment of this action, and now is, by himself, his agents,

and employees, in the actual possession and occupa-

tion of said disputed parcel of ground, and the whole

thereof, and of all of the ground described in para-

graph one hereof. That plaintiffs were not at the

times of the commencement of this action, and are

not now, and never have been at any time, in the

possession of, or occupation of, said parcel of ground

in dispute, or any part thereof, nor of any of the

ground described in paragraph one hereof, or of any

part or portion thereof, but always have been, and

now are, out of possession of the same and the whole

thereof. That plaintiffs claim some interest, adverse

to this defendant, in said disputed portion of ground,

to wit, a portion of said ground about 600 feet square,

more or less, situated in the southwesterly corner

of said claim, and said claim of said plaintiffs is a

cloud upon the title of this defendant, and at all

times hereinabove mentioned has been, and now is,

absolutely null and void, and plaintiffs have no right.
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title or interest in or to said disputed portion of

ground, or any part thereof, either legal or equitable.

And for a second, further and separate answer and

affirmative defense to the said second amended and

supplemental complaint, defendant alleges:

I.

That on and prior to the 24th day of March, 1905,

one Edward Burke and Gust Juntilla were the own-

ers in fee simple (subject only to the paramount

title of the United States) and in the actual posses-

sion and entitled to the possession of, that certain

placer mining claim known as Side Claim Number

One (1) Below Discovery in the first tier of bench

claims, on the right limit of Dome Creek, in the Fair-

banks Recording District, District of Alaska, which

claim is opposite and adjoining creek claim known as

One Below Discovery on said Dome Creek, and con-

tains 20 acres or thereabouts, being 1320 feet more or

less in length by 660 feet more or less in width, to-

gether with the appurtenances, and being the same

•jlaim located by said Edward Burke on February 12,

1903,

II.

That the alleged Dome Group claim, mentioned

and described in plaintiffs' second amended and sup-

plemental complaint, was initiated and located by

plaintiffs Henry Cook and J. C. Ridenour, on said
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24tli day of March, 1905, by unlawfully, fraudu-

lently and forcibly entering and trespassing upon the

said placer mining claim No. 1 Below Discovery, first

tier, right limit of Dome Creek, and unlawfully,

fraudulently and forcibly taking and keeping pos-

session of the cabin and property of said Burke and

Juntilla thereon, without the consent and against the

will of the said Burke and Juntilla; the said side

claim No. 1 Below Discovery, first tier, right limit of

Dome Creek, being at all of said times a valid and

subsisting completed location, and in the actual pos-

session of said Burke and Juntilla.

III.

That plaintiffs herein allege that they made a dis-

covery of gold upon the Dome Group claun, men-

tioned and described in said complaint, and allege

that said discovery was made within the boundaries

of the said side claims No. 1 Below Discovery, first

tier, right limit of Dome Creek. Defendant alleges

that at the time plaintiffs allege they made discov-

ery as aforesaid, that said side claim No. 1 Below

Discovery, first tier, right limit of Dome Creek was

then and there a valid and subsisting completed pla-

cer mining location owned by Edward Burke and

Gust Juntilla in fee simple as aforesaid, and was not

vacant or unoccupied, open to location and exploj'a-

tion.
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IV.

That all of the ground included within the bound-

aries of the alleged Dome Group claim, mentioned

and described in said second amended and supple-

mental complaint, was covered by valid and subsist-

ing placer mining locations, at and prior to the time

of the attempted location of said Dome Grovip claim

on March 24th, 1905, and none thereof was then va-

cant or unoccupied or open for location.

Wherefore defendant prays judgment against

plaintiffs as follows:

(1) That plaintiffs take nothing by their action

or under and by virtue of the demands in their

second amended and supplemental complaint on file

herein.

(2) That plaintiffs be required to particularly set

forth by what right they claim any interest in tl'e

ground owned by defendant herein and described in

paragraph one of the cross-complaint hereinbefore

set forth.

(3) That plaintiffs be adjudged to have no inter-

est in and to placer mining claim number five (5)

Below Discovery on the right limit of Dome Creel:,

in the 2d tier of benches, in the Fairbanks Mining and

Recording District, District of Alaska, or in any part

of said claim, and that this answering defendant have

judgment against said plaintiffs quieting his title to
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all of that part of said mining claim overlapped by

plaintiffs' alleged Dome Group claim.

(4) That said plaintiff's alleged Dome Group

claim be adjudged to be fraudulent and without right.

(5) For the costs of this suit, and for such othc^r

and further relief as is meet and just in the premises.

McGOWAN & CLARK,

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

Charles Lovett, being first duly sworn, on his oatli

deposes and says : I am one of the defendants named

in the above-entitled action. That I have heard read

the above-entitled separate answer, and know the con-

tents thereof, and that the same is true of my own

knowledge and belief.

CHARLES LOVETT.

Subscribed and sworn to before me this 22d day of

April, A. D. 1907.

[Seal] JOHN A. CLARK,

Notary Public in and for the District of Alaska.

[Endorsements] : No. 278. District Court, Third

Division, District of Alaska. Henry Cook et al., vs.

John Klonos et al. Separate Answer of Charles

Lovett. Filed in the District Court, Territory of

Alaska, 3d Division. Apr. 22, 1907. Edward J.
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Stier, Clerk. By A. E. Henderson, Deputy. Mc-

Gowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Def . Lovett.

Service admitted Apr. 22, 1907.

McGinn & sullivan.

[Title of Court and Cause.]

Separate Answer of Nathan Ziemer, H. M. Prosser

and Albert Anchors.

Now come the defendants Nathan Ziemer, H. M.

Prosser and Albert Anchors, and for their separate

answer to plaintiffs' '^ Second amended and supple-

mental complaint" allege as follows:

1.

Deny each and every allegation contained in para-

graph 1 and three thereof.

And for answer to that portion of the second

amended and supplemental complaint designated as

plaintiffs' "further and separate cause of suit"

against the defendants they allege

:

I.

That they admit that the land described in their

affirmative answer hereinafter set forth, was and is

valuable mineral land, but they deny that such value

was established by the plaintiffs and they deny each
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and every other allegation contained in paragraphs

1, 2 and 3 thereof.

2.

And these defendants further admit that they have

heretofore claimed and asserted and now claim and

assert to be the owners of that portion of the ground

alleged to be covered by the plaintiffs' alleged loca-

tion and further and more particularly described in

their affirmative defense under and by virtue of a

placer mining location made by them, these defend-

ants, prior to the claim of the plaintiffs but they deny

each and every other allegation contained in para-

graphs 4, 5, 6, 7, 8, 9 and 10 thereof.

And these defendants for answer to plaintiff's'

** Further and supplemental cause of action" against

the defendants set forth on page of said plaintiffs'

** second amended and supplemental complaint" al-

lege as follows:

1.

Deny each and every allegation contained in para-

graphs one and two thereof.

2.

The defendants admit that they have heretofore

claimed and now claim to be, ever since the ninth day

of July, 1904, the owners and in the lawful possession

and actual possession of that portion of the mining

ground claimed and owned by them, these defend-

ants, and as hereinafter described, and doing wori^
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and making improvements thereon, and that said

grounds are principally valuable for the gold therein

contained, but they deny that such value was estab-

lished by the plaintiffs, and deny each and every

other allegation contained in paragraphs three, four,

five, six and seven thereof.

And these defendants for a further and separate

answer and as a first affirmative defense and as a

counterclaim against plaintiffs and in favor of the

defendants, to the plaintiffs' "second amended aad

supplemental complaint" allege as follows:

1.

That these defendant at the time of the institution

of this suit and ever since the ninth day of July,

1904, were, and now are, by themselves, their grant-

ors and grantees the owners in fee, subject only to

the paramount title of the United States and in

possession and entitled to the possession of that cer-

tain placer mining claim situate, being and lying in

the Fairbanks Mining and Recording District, Ter-

ritory of Alaska, and described as follows

:

Placer mining claim opposite creek placer mining

claim number four Below Discovery on Dome Creek,

Fairbanks Precinct, Territory of Alaska, and ad-

joining said creek claim in the first tier benches,

right limit thereof and marked and described by moc; •

uments on the ground as follows, to wit: From a
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point beginning at the initial post, on or about the

center of the upstream end boundary and extending

uphill to the upper corner stake 334, 5 feet distant,

and thence extending to the lower uphill corner stake

about 1132, 8 feet, thence extending to the lower

downhill corner post 777.5 1 feet and thence extend-

ing about at right angles to the last described line to

the upper downhill corner post 1175, 1 feet and thence

extending to the initial post and the point of begin-

ning 332, 8 feet which said placer mining claim con-

tains twenty acres or less together with all the tene-

ments and hereditaments and appurtenances there-

unto belonging or in any wise appertaining.

2.

That the grounds sought to be claimed and de-

scribed by the plaintiffs overlaps the mining ground

claimed by the defendants and above described, and

defendants aver that on the 24th day of March, 1905,

the date of the alleged location of the said Dome

Group by the plaintiffs, and for a long time prior

thereto, and ever since said date these defendants,

their grantees and successors were, and now are the

owners as aforesaid, in possession and entitled to the

possession of the overlapped and conflicting portion

of the ground in disjDute and of the whole of said

claim.
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3.

That the defendants allege that the plaintiffs have

no right, title or interest in or to any portion of the

said mining ground of the defendants above described

and that these defendants have been, at all times siriee

the ninth day of July, 1904, and at the time of the

plaintiffs' alleged location were and now are, by

themselves, their grantors and grantees, the owners

in the actual possession and entitled to the possession

of all the said ground in dispute between plaintiffs

and these defendants as herein described.

And for a further separate answer and second

affirmative defense to the "second amended and sup-

plemental complaint" herein, these defendants al-

lege:

1.

That at the time of the alleged location of the said

Dome Group, claimed, mentioned and described in

plaintiffs' complaint, to wit, on the 24th day of

March, 1905, and long prior thereto, and at all times

subsequent thereto, the said ground included within

the exterior boundaries of said alleged Dome Group

claim was and now is wholly appropriated and cov-

ered by prior and senior valid and subsisting placer

mining claims and was not at said times, public lands

or appropriation by any person or persons whatso-

ever for any purpose whatsoever ; that the claims in-

of the United States, nor vacant nor open to location
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eluded within the boundaries of said alleged Dome

Group location are the following placer mining

claims, known as numbers one, two, three, four and

five Below Discovery, in the first tier of benches on

the right limit of Dome Creek, Fairbanks Mining and

Eecording District, Territory of Alaska, containing

twenty acres of land each and also about four hun-

dred feet more or less of the lower or westerly end

of claim known as upper number one, lower number

one, upper nmnber two, lower number two, upper

number three, lower number four and number five,

all Below Discovery on the second tier bench claims

on the right limit of Dome Creek, adjoining the east-

erly side line of said first mentioned claims, and that

each and all of said claims mentioned, were at all of

said times and now are, valid and subsisting mining

claims; that Ed. Burke, Fritz Block, Richard Staf-

ford, Albert Anchors, and H. M. Prosser, Nathan

Ziemer, Henry Prigger, Neil McLeod, William Ger-

rie, Henry Havery, James Gianakas, Gilbert Mcln-

tyre, John Klonos, Charles Lovett, and Gus Huntilla

and others respectively, were at all times and now are

the owners in fee simple, subject only to the para-

mount title of the United States, of the said placer

mining claims and in possession and entitled to the

possession thereof respectively by themselves, their

agents, servants, employees, grantors and grantees;

that the alleged discovery by plaintiffs to have been
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made upon said alleged Dome group location was at-

tempted to be made within the boundaries of the said

placer mining claim number one Below Discovery,

first tier, right limit on Dome Creek, which said

claim number one Below Discovery on Dome Creek

was then and there owned as aforesaid by and in the

actual possession of the said Ed. Burke and Gus

Juntilla, their agents and grantees and the said al-

leged discovery attempted to be made by the plain-

tiffs was so attempted to be made by forcibly, clan-

destinely and surreptitiously entering and unlaw-

fully trespassing upon said placer mining claim num-

ber one Below Discovery, first tier, right limit on

Dome Creek, and was and now is null and void and

of no effect and the said alleged Dome Group loca-

tion was and is wholly null and void.

Wherefore defendants pray:

1.

That the plaintiffs herein be adjudged and decreed

by the Court to have no estate, right, title or inter-

est of any nature whatsoever in and to the mining

ground described in their "second amended and sup-

plemental complaint" and referred to as the Dome

Group.
2.

That the plaintiffs herein be adjudged and decreed

by the Court to have no estate, right, title or interest
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of any nature whatsoever in and to the mining

ground claimed herein by these defendants or any

part thereof.

3.

That these defendants be adjudged to be the own-

ers in fee of the premises claimed and described by

them herein and to the whole thereof as to all persons

save and except the paramount title of the United

States and that these defendants are entitled to the

sole and exclusive possession thereof and that plain-

tiffs be forever enjoined from asserting any claim or

claims of any nature whatsoever in or to said mining

ground claimed herein by these defendants or any

portion thereof adverse to these defendants and that

they, the said plaintiffs, be enjoined from entering

upon said premises or further trespassing upon the

same and that they be enjoined from the institution

of any further action for the adjudication of any

alleged title arising out of their alleged location of

the said Dome Group.
4.

That these defendants recover from plaintiffs their

costs and disbursements and that they, the said de-

fendants, have and receive such other further and

general relief as to the Court may seem just and

equitable.
H. J. MILLER,

F. de JOURNEL,

Attorneys for Defdts. Ziemer, Prosser and Anchors,
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United States of America,

Territory of Alaska.

I, N. Ziemer, being first duly sworn, depose and

say : I am one of the above-named defendants ; I have

read the foregoing answer, know the contents thereof

and that the same is true as I verily believe.

NATHAN ZIEMER.

Subscribed and sworn to before me this 20 day

of April, 1907.

[Seal] EDWARD J. STIER,

Clerk District Court, for the Territory of Alaska,

Third Division, for Alaska.

By E. A. Henderson,

Deputy,

[Endorsements] : No. 278. District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos, et al. Answer of Ziemer, Anchors, Prosser.

Service of a copy hereof received this 22d day of

April, 1907.

McGinn & sullivan.
Attorneys for Plffs.

No. 278. District Court, Territory of Alaska,

Third Division. Cook et al. vs. Klonos et al. Sepa-

rate Answer of Ziemer, Prosser and Anchors. Filed

in the District Court, Territory of Alaska, 3d Di-

vision. Apr. 22, 1906. Edward J. Stier, Clerk. By

E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Separate Answer of Richard Stafford.

Now comes the defendant Richard Stafford, and

for his separate answer to plaintiffs' "second

amended and supplemental complaint" alleges as fol-

lows:
1.

Denys each and every allegation contained in para-

graphs one and three thereof.

And to that part of the "second amended and sup-

plemental complaint" designated as "Plaintiffs'

further and separate cause of suit" against this de-

fendant, alleges

:

1.

That he admits that the land described was and

is valuable mineral land and that he denies each and

every other allegation contained in paragraphs one^,

two and three thereof.

2,

And this defendant further admits and asserts

that he has been and is by his vendees the owner of

that portion of the ground, alleged to be covered by

the plaintiffs' location and further described in his

affirmative defense and counterclaim, under and by

virtue of a placer mining location made by one W.
G. Hastings, defendant's grantor, prior to the claim
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of the plaintiffs, but lie denies each and every alle-

gation contained in paragraphs four, five, six, seven,

eight, nine and ten thereof.

And the defendant, for answer to plaintiffs' "fur-

ther and supplemental cause of suit" against this

defendant, set forth on page six of said plaintiffs'

"Second amended and supplemental complaint," al-

leges as follows:

1.

Denies each and every allegation contained in par-

agraphs one and two thereof.

2.

The defendant admits that he has heen, ever since

the -second day of January, 1904 by himself, his gran-

tors and grantees, and now is, by himself, his gran-

tors and grantees, the owner and in the lawful and

actual possession of that portion of the mining

ground claimed and owned by him, this defendant,

and grantees, and as hereinafter described, and do-

ing work and making improvements thereupon, and

further admits that said ground is principally valu-

able for the gold therein, and denies each and every

other allegation contained in paragraphs three, four,

five, six and seven thereof,

Affimiative defense and counterclaim.

And for a further, separate answer and first af-

firmative defense to the "second amended and sup-

plemental complaint" herein, this defendant alleges:
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1.

That at the time of the alleged location of the said

Dome Group, claimed, mentioned and described in

plaintiffs' complaint, to wit, on the 24th day of

March, 1905, and long prior thereto, and at all times

subsequent thereto, the said ground included within

the exterior boundaries of said alleged Dome Group

claim was and now is wholly appropriated and cov-

ered by prior senior, valid and subsisting placer

mining locations, and was not at said times, public

lands of the United States nor vacant nor open to

location or appropriation by any person or persons

whosoever for any purpose whatsoever; that the

claims included within the boundaries of said alleged

Dome Group location are the following placer min-

ing claims, known as numbers one, two, three, four

and five below Discovery, in the first tier of bench

claims, on the right limit of Dome Creek, in the

Fairbanks Recording District, Alaska, containing

twenty acres of land each, and also about 400 feet

more or less of the lower or westerly end of claims

known as upper number one, lower number one, up-

per number two, lower number two, upper number

three, lower number four and number five, all below

discovery on the second tier benches, right limit

of Dome Creek, adjoining the easterly side line of

said first mentioned claims and that each and all of

said claims mentioned were at all of said times and
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now are, valid and subsisting mining claims; that

Ed. Burke, Fritz Block, Richard Stafford, Albert

Anchors, and H. R. Prosser, Nate Zeimer, Henry

Prigger, Neil McLeod, William Gerrie, Henry Ha-

very, James Gianakas, Gilbert Mclntyre, John Klo-

nos, Charles Lovett and Hus Juntella, and others

respectively, were at all of said times, and now are,

the owners in fee simple, subject only to the para-

mount title of the United States of America, of the

said placer mining claims, and in possession and en-

titled to the possession thereof respectively, by

themselves, their agents, servants, employees, gran-

tors and grantees; that the discovery, if any, made

upon said alleged Dome Group location was made

within the boundaries of the said placer mining

claim number one below discovery, first tier, right

limit of Dome Creek, which said claim number one

below Discovery, first tier, right limit on Dome

Creek was then and there owned as aforesaid by, and

in the actual possession of the said Ed. Burke, his

agents and grantees, and the said alleged discovery,

if any, so made by the plaintiffs, was made by forci-

bly, clandestinely and surreptitiously entering and

trespassing upon said placer mining claim number

one below discovery, on Dome Creek, Fairbanks Pre-

cinct, Territory of Alaska, and on the first tier, right

limit of said Dome Creek, and was and is null and
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void and of no effect, and the said alleged Dome

Group location was and is wholly null and void.

2.

That the description of the placer mining claim

of the defendant and of his vendees is as follows

:

Placer mining claim opposite creek placer mining

claim number three below discovery on Doane Creek,

in the Fairbanks Precinct, Territory of Alaska, and

adjoining said creek claim, and on the first tier and

the right limit thereof, and marked and described by

monuments on the ground as follows: On a tree cut

off about five feet from the ground and faced on

four sides, and being about the center of the upper

end line or boundary of said claim, and being the

initial stake, claiming twenty acres of ground for

placer mining purposes, extending 1320 feet down

stream and 330 feet on each side thereof, and de-

scribing said claim as side claim number three be-

low discovery on Dome Creek; and another tree,

cut off about five feet from the ground and faced

and squared on four sides, and being about the cen-

ter of the lower line or boundary of the said side

claim, and having written thereupon: "Center end

stake" of said claim number three below discovery

on Dome Creek, and having arrows on the said stake

pointing toward the uphill and downhill boundaries,

and corner stakes and claiming 320 feet therefrom,

and said claim being further bounded by four comer
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stakes, one at each of the four corners of the said

side claim. Said stakes being marked as corner

stakes of side claim number three below discovery

on Dome Creek and arrows being drawn thereupon

showing the direction of the boundaries. The initial

stake being further marked with the name of "W.

G. Hastings," locator.

Said claim contains twenty acres of placer mining

ground more or less, with all and singular the tene-

ments, hereditaments and appurtenances thereunto

belonging or in any wise appertaining, and which

said claim is situate on Dome Creek, Fairbanks Pre-

cinct, Territory of Alaska.

3.

And this defendant further avers that since the

institution of this suit, to wit, on or about the 23

day of September, 1905, he has sold, granted, as-

signed, transferred and set over unto H. J. Miller,

R. M. Crawford and J. deJournel, an undivided

three-fourths interest in and to said property and

the said H. J. Miller, R. M. Crawford and J. de-

Journel are now the owners in possession of the

.said undivided three-fourths interest in and to said

placer mining claim with a like interest in all the

improvements thereupon and thereunto belonging.

Wherefore defendant prays:
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1.

That the plaintiffs herein be adjudged and decreed

by the Court to have no estate, right, title or inter-

est of any nature whatsoever in and to the min-

ing claim described in their said "Second amended

and supplemental complaint '

' and referred to as the

Dome Group.

2.

That plaintiffs herein be adjudged and decreed by

the Court to have no estate, right, title or interest

of any nature whatsoever in and to the mining

ground claimed by this defendant and his grantees,

and described herein or any part thereof.

3.

That this defendant and his grantees, be adjudged

to be the owners in fee of the premises claimed and

described by him and them herein and to the whole

thereof, as to all persons, save and except only the

paramount title of the United States, and that this

defendant and his grantees are entitled to the sole

and exclusive possession thereof and that plaintiffs

be forever enjoined from asserting any claim or

claims of any nature whatsoever in or to said min-

ing round claimed herein by this defendant and his

grantees, or any portion thereof; adverse to this

defendant and his grantees, and that they, the said

plaintiffs, be enjoined from entering upon said prem-
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ises or further trespassing upon the same; and that

they be enjoined from the institution of any further

action for the adjudication of any alleged title, aris-

ing out of their alleged location of the said Dome

Group.
4.

That this defendant recover from the plaintiffs

his costs and disbursements, and that they, the said

defendant and his grantees have and receive such

other, further and general relief in the premises as

may be to the Court seem just and equitable.

MILLER & de JOURNEL,

Attorneys for Defendant, Richard Stafford.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—^ss.

I, Richard Stafford, being first duly sworn depose

and say: I am the above-named defendant; I have

read the foregoing answer and know the contents

thereof and that the same is true as I verily believe.

RICHARD STAFFORD.

Subscribed and sworn to before me this 30th day

of March, 1907.

[Seal] HENRY RODEN,
Notary Public in and for the Territory of Alaska.

[Endorsements] : No. 278. District Court, Third

Division, Territory of Alaska. Cook et al. vs. Klonos



68 Henry Cook et al. vs.

et al. Separate Answer of Richard Stafford and Af-

fidavit of Service. Filed in the District Court, Ter-

ritory of Alaska, 3d Division. Apr. 16, 1907. E. J.

Stier, Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Afl&davit of Service of Answer of Richard W. Staf-

ford.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

Henry Roden, being first duly sworn, deposes and

says that on the 6th day of April, 1907, I served a

true and correct copy of the within answer upon

Messrs. McGinn & Sullivan, attorneys for the above-

named defendants by leaving said copy with Mrs.

Moore at the office of the said Messrs McGinn and

Sullivan in the town of Fairbanks, Alaska.

HENRY RODEN.

Subscribed and sworn to before me this 6 day of

April, 1907.

[Seal] F. de JOURNEL,

Notary Public in and for the Territory of Alaska.

Filed in the District Court, Territory of Alaska,

3d Division. April 16, 1907. E. J. Stier, Clerk.

By E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Amended Answer of James Osborne, H. K. Free-

man, V. A. Green, E. T. Wooldridge and L. B.

Anderson.

Come now the defendants above-naimed;, James

Osborne, H. K. Freeman, V. A. Green, E. T. Wool-

dridge and L, B. Anderson and for their amended

answer to plaintiffs' "second amended and supple-

mental complaint," say:

I.

That they deny each and every allegation con-

tained in paragraphs 1 and 3, thereof.

And for answer to that portion of said "second

amended and supplemental complaint" described

therein as plaintiffs' further separate cause of suit

against defendants, these defendants say:

I.

That they deny each and every allegation con-

tained in paragraph 1, as set forth on pages 2 and 3

thereof.

n.

That these defendants deny each and every alle-

gation contained in paragraph 2, set forth on pages

3 and 4 thereof.
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in.

That they deny each and every allegation con-

tained in paragraph 3 on page 4 thereof.

IV.

That they deny each and every allegation con-

tained in paragraph 4 on page 4 thereof, excepting

that they admit, that they claim title to a portion

of the ground described in plaintiffs ' second amend-

ed and supplemental complaint.

V.

That they deny each and every allegation con-

tained in paragraph 5 on page 4 thereof.

VI.

That they deny each and every allegation con-

tained in paragraph 6 on pages 4 and 5 thereof.

VII.

That they deny each and every allegation con-

tained in paragraph 7 on page 5 thereof, but admit

that they caused to be recorded in the office of the

recorder of the Fairbanks Recording District, Ter-

ritory of xilaska, a location notice describing a por-

tion of the property claimed by plaintiffs herein.

vin.

That these defendants deny each and every alle-

gation contained in paragraph 8 on page 5 thereof,
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except that they admit that the claim of these de-

fendants is separate and distinct from that of other

defendants, and admit that plaintiffs are prevented

from enjoying any benefit from their alleged claim

of title to the premises claimed by these defendants.

IX.

That these defendants deny each and every alle-

gation contained in paragraph 9 on page 5 thereof.

X.

That these defendants deny each and every alle-

gation contained in paragraph 10 on page 5 thereof.

That these defendants for answer to plaintiffs'

further and supplemental cause of action against de-

fendants, beginning on page 6 of said "Second

amended and supplemental complaint," says:

I.

That they deny each and every allegation con-

tained in paragraph 1 on pages 6 and 7 thereof.

II.

That they deny each and every allegation con-

tained in paragraph 2 on page 7 thereof.

III.

That these defendants deny each and every alle-

gation contained in paragraph 3 page 7 thereof, ex-

cept that they admit that these defendants entered
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upon, without permission from the plaintiffs, a por-

tion of the ground described in plaintiffs' said "sec-

ond amended and supplemental complaint."

IV.

That these defendants deny each and every alle-

gation contained in paragraph 4 on pages 7 and 8

thereof, except that they admit that said property

is principally valuable for the gold therein and the

timber growing thereon.

V.

That these defendants deny each and every alle-

gation contained in paragraph 5 on page 8 thereof.

VI.

That these defendants deny each and every alle-

gation contained in paragraph 6 on page 8 thereof.

VII.

That these defendants deny each and every alle-

gation contained in paragraph 7 on page 8 thereof.

These defendants for a further and separate an-

swer to plaintiffs' "second amended and supple-

mental complaint, '

' and as a first affirmative defense

thereto say:

I.

That these defendants at the tiem of the institu-

tion of this suit and for a long time prior thereto,

were and now are the owners in fee, subject to the
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paramount title of the United States, of that cer-

tain tract of mineral ground acquired from the

United States, under the mining laws of the United

States and Alaska, situate, lying and being in the

Fairbanks Recording District, Territory of Alaska,

described as follows, to wit, bench claim opposite

discovery claim and No. 1 below discovery on Dome

Creek, second tier of benches and on the right limit

of said creek, the same being an association claim

and containing eighty acres and extending 2640 feet

up and down stream by 1320 feet, more or less in

width.

II.

That these defendants were, at the time of the in-

stitution of this suit and for a long time prior there-

to, in the actual possession of and entitled to the

possession of the above-described mining ground,

and the whole thereof, and are now in the possession

of and entitled to the possession thereof.

III.

Defendants allege that the ground claimed by

plaintilfs and sought to be described in their said

"second amended and supplemental complaint"

overlaps and covers a portion of the above-described

mining ground of these defendants.

IV.

These defendants allege that plaintiffs have no

right, title or interest in and to any portion of said
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mining ground of defendants, above described, and

that plaintiffs never have been in the possession of

the same or any part thereof.

For a further answer to plaintiffs' "second

amended and supplemental complaint," and as a

second affirmative defense to said action, these de-

fendants allege

:

I.

That these defendants allege that plaintiffs here-

in claim to be the owners of and entitled to the pos-

session of the property sought to be described in their

said "amended and supplemental complaint" by vir-

tue of an alleged mining location under the mining

laws of the United States and Alaska, and alleged

to have been made on or about the 24th day of March,

1905.

II.

At said time, to wit, March 24th, 1905, and for a

long time prior thereto, and up to and including the

institution of this suit, one E. Burke and one Gus

Juntilla, named as defendants herein, were the own-

ers in fee, subject to the paramount title of the

United States, and in possession of and entitled to

the possession of that certain piece of placer min-

ing ground known and described as placer mining

claim No. 1 below discovery, first tier, right limit, of

Dome Creek, in the Fairbanks Recording District,

Territory of Alaska.
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III.

That on or about the 24th day of March, 1905,

plaintiffs forcibly and unlawfully entered and tres-

passed upon said mining claim of E. Burke and Gus

Juntilla and known as No. 1 bench claim below dis-

covery, Dome Creek, right limit, first tier, and wrong-

fully and unlawfully included the same within the

boundaries of their alleged mining claim, referred to

by plaintiffs as the Dome Group. Defendants fur-

ther allege that plaintiffs' possession unlawfully ac-

quired by trespassing upon said claim of Burke and

Juntella, as aforesaid, was the only possession ac-

quired by plaintiffs of any part or portion of the

ground included within the exterior boundaries of

their alleged mining claim, referred to as the Dome
Group. And that plaintiffs never discovered min-

eral within the exterior boundaries of their alleged

Dome Group, saving and excepting their alleged dis-

covery of mineral made within the boundaries of

said claim owned by said E. Burke and Gus Juntella

;

and that they, the said plaintiffs, never acquired any

right, title or interest in or to any portion of the

mining ground sought to be described by plaintiffs

and referred to as the Dome Group.

Wherefore defendants pray:

1. That the plaintiffs herein be adjudged and de-

creed by this Court to have no estate, right, title or

interest of any nature whatsoever in and to the min-
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ing ground described in their said ''second, amended

and supplemental complaint," and referred to as the

Dome Group.

2. That plaintiffs herein be adjudged and de-

creed by this Court to have no estate, right, title or

interest of any nature whatsoever in and to the min-

ing ground claimed herein by these defendants and

described herein, or any part thereof.

3. That these defendants be adjudged to be the

owners in fee of the premises claimed and described

by them herein and to the whole thereof, as to all

persons save and except the paramount title of the

United States of America ; and that these defendants

are entitled to the sole and exclusive possession there-

of, and that plaintiffs be forever enjoined from as-

serting any claim or claims of any nature whatsoever

in or to said mining ground claimed herein by these

defendants, or any portion thereof, adverse to these

defendants, and that they, the said plaintiffs, be en-

joined from entering upon said premises or further

trespassing upon the same ; and that they be enjoined

from the institution of any further action for the

adjudication of any alleged title arising out of their

alleged location of the Dome Group.

4. That these defendants recover from plaintiffs

their costs and disbursements ; and that they, the said

defendants, have and receive such other, further and
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general relief, in the premises as may to this Court

seem just and equitable.

CONDON, HESS & BROWN,
CLAYPOOL, KELLUM & COWLES and

MORTON E. STEVENS,

Attorneys for Defendants James Osborn, L, B. An-

derson, H. K. Freeman, V. A. Green, and E. T.

Wooldridge.

United States,

Territory of Alaska,—ss.

L. B. Anderson, being first duly sworn, upon oath

deposes and says: That he is one of the defendants

in the within-entitled action; that he has read the

foregoing amended answer, knows the contents there-

of, and that the same is true, as he verily believes.

L. B. ANDERSON.

Subscribed and sworn to before me this 22d day of

April, 1907.

[Seal] J. W. DIGNAN,
Notary Public in and for the Territory of Alaska.

I hereby certify that I am attorney for plaintiff

in the above-entitled action, and that the foregoing

complaint is a true copy of the original complaint

filed in said cause.
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Service of the foregoing amended answer admitted

and a true copy thereof received this 22d day of Apr.,

1907.

McGinn & sullivan,
Attorney for .

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Division. Henry

Cook, et al.. Plaintiffs, vs. John Klonos et al., Defend-

ant. Amended Answer of J. Osborne, H. K. Free-

man, V, A. Green, T. E. Wooldridge and L. B. An-

derson. Filed in the District Court, Territory of

Alaska, 3d Division. Apr. 22, 1906. Edward J.

Stier, Clerk. By E. A. Henderson, Deputy. Mor-

ton E. Stevens, Attorney for Defendants, Fairbanks

Building, Fairbanks, Alaska, Telephone No. 190.

[Title of Court and Cause.]

Separate Answer of Henry Prigger.

Now comes the defendant Henry Prigger, and for

his separate answer to the separate amended and sup-

plemental complaint of the plaintiffs filed herein,

denies and alleges as follows, to wit

:

I.

He denies each and all of the allegations contained

in paragraph one of said second amended and sup-

plemental complaint, and the whole thereof.
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II.

Admits each and every allegation contained in par-

agraph II of said second amended and supplemental

complaint.
III.

Denies each and every allegation contained in

paragraph III of said complaint.

IV.

Answering plaintiffs further and separate cause of

suit against the defendant, defendant herein alleges

and denies as follows, to wit

:

I.

Denies each and every allegation contained in

paragraph one of plaintiffs' alleged "further and

separate cause of suit" set forth in said second

amended and supplemental complaint.

II.

Denies each and every allegation contained in

paragraph No. two of said alleged "further and sep-

arate cause of suit" set forth in said complaint.

III.

Denies each and every allegation contained in

paragraph No. three of said "alleged further and

separate cause of suit" set forth in said complaint.

IV.

Defendant admits that he claims and asserts him-

self to be the owner of a certain portion of the ground
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described in said complaint and in the first and sep-

arate cause of suit set forth therein, under and by

virtue of a placer mining location thereof, made by

said defendant, prior to the claim of plaintiffs, but

denies that said location was a pretended location, as

alleged in paragraph four of said alleged "further

and separate cause of suit."

V.

Denies each and every allegation contained in

paragraph No. five of said alleged "further and sep-

arate cause of suit" set forth in said complaint, but

on the contrary defendant alleges that ever since the

5th day of November, 1903, he has been, and now is,

the owner in fee simple, as against all persons save

and except the Government of the United States, in

possession of and entitled to the possession of all of

that certain piece of mining ground known as num-

ber five (5) below discovery in the first tier of

benches, on the right limit of Dome Creek, Fairbanks

Mining and Recording District.

That a part of said claim is wrongfully included

within the boundaries of the alleged "Dome Group"

claim as described in plaintiffs' "further and sepa-

rate cause of suit."

VI.

Denies each and every allegation contained in

paragraph No. six of the plaintiff's alleged "further
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and separate cause of suit" set forth in said com-

plaint.

VII.

Admits that defendant caused notice of location

of the part of said ground described in said complaint

and known as the "Dome Group" to be recorded in

the office of the Recorder of the Fairbanks Mining

and Recording District, but denies that said notice

was a pretended notice, and denies that said notice

was fraudulent or fictitious, or was recorded in fraud

of the rights of any person or persons whatsoever,

and denies that said assertion of rights, claimed in

said notice of location, was void and fictitious, but

on the contrary defendant alleges that said notice

was a valid notice of location of a placer mining

claim, and beyond what is herein expressly admitted

or alleged, defendant denies each and every allega-

tion contained in paragraph seven of plaintiffs' al-

leged "further and separate cause of suit" set forth

in said complaint.

VIII.

Denies each and every allegation contained in

paragraph No. 8 of the alleged "further and sep-

arate cause of suit" set forth in said complaint.

IX.

Denies each and every allegation contained in

paragraph No. nine of the alleged "further and sep-

arate cause of suit" set forth in said complaint.
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X.

Answering defendant alleges that he has no infor-

mation or belief as to the matters set forth in para-

graph No. ten of plaintiffs' alleged "further and

separate cause of suit" set forth in said complaint,

and basing his allegation on such lack of information

and belief, denies each and every allegation contained

in said paragraph No. ten.

Defendant, answering the further and supple-

mental cause of action set forth in plaintiffs' com-

plaint, alleges and denies as foUow^s, to wit

:

I.

Denies each and every allegation contained in

paragraph one of the alleged "further and supple-

mental cause of action" set forth in said complaint.

II.

Denies each and every allegation contained in

paragraph two of said alleged "further and supple-

mental cause of action" set forth in said complaint.

III.

Defendant, answering for himself respecting

placer mining claim No. 5 below discovery in the first

tier of benches, on the right limit of Dome Creek,

denies each and every allegation contained in para-

graph three of plaintiffs' alleged "further and sup-

plemental cause of action" set forth in said com-
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plaint. But, on the contrary, defendant alleges that

he has, by himself, his lessees, agents, servants and

employees, ever since the 3d day of November, 1903,

been the owner in fee simple and in the quiet and

peaceable possession of and entitled to the possession

of, all of said placer mining ground hereinbefore in

this paragraph described, claimed by plaintiffs here-

in.

IV.

Admits that said ground described in plaintiffs'

complaint and in each cause of action therein is valu-

able only for the placer gold contained therein, and

timber growing thereon.

Denies that defendant has done or performed any

unlawful act or thing to any property claimed by

plaintiffs herein, and denies that plaintiffs have suf-

fered any damage by reason of any unlawful act or

thing done by defendant, his lessees, agents, servants

or employees, or that any damage has been occa-

sioned to plaintiffs by reason of any of his acts, and

denies that any act or thing done by defendant upon

or to any of said property in controvention of de-

fendants' rights, is incapable of computation and

adjudication at law. And in this connection and

further answering and denying paragraph four of

plaintiffs' ''further and separate cause of action,"

defendant alleges that he has no knowledge nor in-

formation as to any of the matters set forth in said
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paragraph, save and except such as are hereinbefore

in this paragraph expressly denied. And basing his

denial upon such lack of information and belief, de-

nies each and every allegation therein contained, par-

ticularly those matters set forth in the last eight

lines of said paragraph four, on page 7 of plaintiffs'

second amended and supplemental complaint.

V.

Defendant alleges that he has no knowledge nor in-

formation as to the matters set forth in paragraph

5 of plaintiffs' "further and separate cause of ac-

tion," and basing his denial upon such lack of in-

formation, and belief, denies each and every allega-

tion therein contained.

VI.

Denies each and every allegation contained in

paragraphs seven and eight of the said '
' further and

supplemental cause of action" set forth in said com-

plaint.

For a further and separate affirmative answer and

defense to plaintiffs' said second amended and sup-

plemental complaint, and by way of a counterclaim

in favor of defendant, and against plaintiffs, defend-

ant alleges:

I.

That at all times since the 1st day of Nov., 1903,

the defendant has been, and now is, the owner in fee

simple, subject only to the paramount title of the
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United States, in the actual possession of, by him-

self, his employees, agents and servants, and enti-

tled to the exclusive possession of that certain placer

mining claim, piece or parcel of mineral land and

premises, situate, lying and being in the Fairbanks

Mining and Recording District, District of Alaska,

particularly described as follows, to wit:

All of that certain placer mining claim known as

number five (5) below discovery, in the first tier of

benches, on the right limit of Dome Creek, in the said

Fairbanks Mining and Recording District, contain-

ing twenty acres of ground, more or less, being 1320

feet, more or less, in length, running parallel to the

general course of said creek, and 660 feet, more or

less, in width, running at right angles to said Dome

Creek, together with all tenements, hereditaments

and appurtenances thereunto belonging or in any

wise appertaining.

II.

That a part of said claim, about six hundred feet

square, more or less, situated in the northwesterly

corner of said claim, has been overlapped and wrong-

fully included within the alleged boundaries of the

said alleged "Dome Group" claim mentioned and

described in plaintiffs' second amended and supple-

mental complaint. That at all times since the 3d

day of November, 1903, and at all times subsequent

to that date, and prior to and at the date of the al-
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leged location of the said Dome Group claim, this de-

fendant was the owner, as aforesaid, of the over-

lapped and conflicting portion of ground in dispute,

and the whole thereof, together with the balance of

said claim above described. That defendant has

been at all of said times, and now is, in the actual

possession and occupation and entitled to the pos-

session and occupation, of all of said ground in dis-

pute between plaintiffs and defendant, as hereinbe-

fore described, and was at the time of the commence-

ment of this action, and now is, by himself, his agents

and employees, in the actual possession and occupa-

tion of said disputed parcel of ground, and the whole

thereof, and of all of the ground described in para-

graph one hereof. That plaintiffs were not at the

times of the commencement of this action, and are

not now, and never have been at any time, in the pos-

session of, or occupation of, said parcel of ground

in dispute, or any part thereof, nor of any of the

ground described in paragraph one hereof, or of any

part or portion thereof, but always have been, and

now are, out of possession of the same, and the whole

thereof. That plaintiffs claim some interest, adverse

to this defendant, in said disputed portion of ground,

to wit, a portion of said ground about 600 feet square

more or less, situated in the northwesterly corner

of said claim, and said claim of said plaintiffs is a

cloud upon the title of this defendant, and at all times
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hereinabove mentioned has been, and now is, abso-

lutely null and void, and plaintiffs have no right,

title or interest in or to said disputed portion of

ground, or any part thereof, either legal or equita-

ble.

And for a second further and separate answer and

affirmative defense to the said amended and supple-

mental complaint, defendant alleges:

I.

That on and prior to the 24th day of March, 1905,

one Edward Burke and Gust Juntilla were the own-

ers in fee simple (subject only to the paramount

title of the United States) and in the actual pos-

session and entitled to the possession of, that certain

placer mining claim known as side claim number one

(1) Below Discovery in the first tier of bench claims,

on the right limit of Dome Creek, in the Fairbanks

Recording District, District of Alaska, which claim

is opposite and adjoining creek claim known as one

below discovery on said Dome Creek, and contains 20

acres, or thereabouts, being 1320 feet more or less in

length by 660 feet more or less in width, together with

the appurtenance and being the same claim located

by said Edward Burke on February 12, 1903.

II.

That the alleged Dome Group claim, mentioned and

described in plaintiff's second amended and supple-
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mental complaint was initiated and located by plain-

tiffs Henry Cook, and J. C. Ridenour, on said 24th

day of March, 1905, by unlawfully, fraudulently and

forcibly entering and trespassing upon the said placer

mining claim No. 1 Below Discovery, first tier, right

limit of Dome Creek, and unlawfully, fraudulently

and forcibly taking and keeping possession of the

cabin and property of said Burke and Juntilla there-

on, without the consent and against the will of the

said Burke and Juntilla; the said side claim No. 1

Below Discovery, first tier, right limit of Dome Creek,

being at all of said times a valid and subsisting com-

pleted location, and in the actual possession of said

Burke and Juntilla.

III.

That plaintiffs herein allege that they made a dis-

covery of gold upon the Dome Group claim, men-

tioned and described in said complaint, and allege

that said discovery was made within the boundaries

of the said claim No. 1 Below Discovery, first tier,

right limit of Dome Creek, defendant alleges that

at the time plaintiffs allege they made discovery as

aforesaid, that said side claim No. 1 Below Discov-

ery, first tier, right limit of Dome Creek was then

and there a valid and subsisting, completed placer

mining location, owned by Eward Burke and Gust

Juntilla in fee simple as aforesaid, and was not va-
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cant or unoccupied, open to location and explora-

tion.

IV.

That all of the ground included within the bound-

aries of the alleged Dome Group claim, mentioned

and described in said second amended and supple-

mental complaint ; was covered by valid and subsist-

ing placer mining locations, at and prior to the time

of the attempted location of said Dome Group claim

on March 24th, 1905, and none thereof was then va-

cant or unoccupied or open for location.

Wherefore defendant prays judgment against

plaintiffs as follows:

(1) That plaintiffs take nothing by their action

or under and by virtue of the demands in their sec-

ond amended and supplemental complaint on file

herein,

(2) That plaintiffs be required to particularly set

forth by what right they claim any interest in the

ground owned by defendant herein and described in

paragraph one of the cross-complaint hereinbefore

set forth.

(3) That plaintiffs be adjudged to have no interest

in and to placer mining claim number five (5) below

discovery on the right limit of Dome Creek, in the

first tier of benches, in the Fairbanks Mining and Re-

cording District, District of Alaska, or in any part

of said claim, and that this answering defendant have
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judgment against said plaintiffs quieting his title to

all that part of said mining claim overlapped by

plaintiffs' alleged Dome Group claim.

(4) That said plaintiffs alleged Dome Group

claim be adjudged to be fraudulent and without right.

(5) For the costs of this suit, and for such other

and further relief as is meet and just in the premises.

McGOWAN & CLARK,

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

Henry Prigger, being first duly sworn, on his oath

deposes and says : I am one of the defendants named

in the above-entitled action. That I have heard read

the above-entitled separate answer, and.' know the

contents thereof, and that the same is true of my

own knowledge and belief.

HENRY PRIGGER.

Subscribed and sworn to before me this 22d day

of April, A. D. 1907.

[Seal] JOHN A. CLARK,

Notary Public in and for the District of Alaska.

[Endorsements] : No. 278. District Court, Alaska,

Third Division. Henry Cook, ©t al. vs. John Klo-

nas, et al. Separate Answer of Henry Prigger.

Filed in the District Court, Territory of Alaska, 3d

Division. Apr. 22, 1907. Edward J. Stier, Clerk.
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By E. A. Henderson, Deputy. McGrowan & Clark,

Attorneys at Law, Fairbanks, Alaska, Attorneys for

Def, Prigger.

Service admitted Apr. 22, 1907.

McGinn & sullivan.

[Title of Court and Cause.]

Reply to Amended Answer of John Klonos, Henry

Havery, James Gianakas and Gilbert Mclntyre.

Come now the plaintiff and for reply to the

amended answer of the defendants John Klonos,

Henry Havery, James Gianakas and Gilbert Mcln-

tyre, to the second amended and supplemntal com-

plaint of the plaintiffs and aver

:

I.

Replying to the further and separate answer and

defence to the plaintiffs' second amended and sup-

plemental complaint, and as a counterclaim against

the plaintiffs, these plaintiffs say, they deny each and

every allegation, matter and thing contained in para-

graph 1 thereof and each and every part and the

whole thereof.

II.

They deny each and every allegation, matter and

thing contained in paragraph three thereof.



92 Henry Cook et al. vs.

Replying to the second, further and separate an-

swer and affirmative defense of the defendants to the

second amended and supplemental complaint of

plaintiffs, these plaintiffs say: They deny each and

every allegation, matter and thing contained in para-

graph 1 thereof.

II.

Replying to paragraph 2 thereof plaintiffs admit

that the Dome Creek Claim mentioned and described

in plaintiffs second amended and supplemental com-

plaint was initiated and located by plaintiffs on the

24th day of March, 1905, but denies each and every

allegation, matter and thing contained in said para-

graph.

III.

Deny each and every allegation, matter and thing

contained in paragraph 3 of said second and affirma-

tive defense found on page 8 of said answer.

IV.

Deny paragraph 4 of said further and separate an-

swer found upon page 8 thereof.

Replying to the third further and separate answer

and defense of said defendants, plaintiffs deny each

and every part and the whole thereof.
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Wherefore plaintiffs demand judgment as prayed

for in their complaint.

McGINN & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, deposes

and says : That he is one of the plaintiffs in the with-

in entitled action; that he has read the foregoing

reply, knows the contents thereof and the same is

true.

J. C. RIDENOUR.

Subscribed and sworn to before me this the 23d

day of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Service admitted this the 23d day of April, 1907.

JEREMIAH COUSBY,
Attorney for Defendant Klonas et al.

[Endorsements] : 18-8. No. 278. In the District

Court. Oook et al. vs. Klonos et al. Reply of Plain-

tiffs to Answer of Klonos, Havery, Gianakas and

Mclntyre. Filed in the District Court, Territory of

Alaska, 3d Division. Apr. 23, 1907. Edward J.

Stier, Clerk, by E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Reply to Answer of Neil McLeod.

Come now the plaintiffs and for reply to the an-

swer of Neil McLeod to the second amended and sup-

plemental complaint of the plaintiff, aver:

1.

They deny each and every allegation, matter and

thing contained in paragraph 1 of the further and

affimiative defense of said defendant to said second

amended and supplemental complaint and each and

every part and the whole thereof.

2.

Deny each and every allegation, matter and thing

contained in paragraph 4 of said answer.

Wherefore, plaintiffs demand judgment as prayed

for in their complaint.

McGINN & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, on oath de-

poses and says : That he is one of the plaintiffs in the

{



John Klonos et al. 95

foregoing action ; that lie has read the foregoing re-

ply, knows the contents thereof and the same is true.

J. C. RIDENOUR.

Subscribed and sworn to before me this the 23d

day of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Service of copy of the foregoing reply admitted

this 23d day of April, 1907.

BROWN & ERWIN,
Attorneys for Defendant.

[Endorsements] : No. 278. In the District Court.

Cook et al. vs. Klonos et al. Reply to Answer of Neil

McLeod. Filed in the District Court, Territory of

Alaska, 3d Division. Apr. 23, 1907. E. J. Stier,

Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Reply to Separate Answer of Charles Lovett.

Comes now the above-named plaintiffs and reply

to the separate answer of Charles Lovett to the sec-

ond amended and supplemental complaint of the

plaintiffs, say:
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I.

They deny each and every allegaition, matter and

thing contained in paragraph 5 of page 2 of said an-

swer, and each and every part and the whole thereof.

II.

They deny the allegation contained in paragraph 7

upon page 3 of said answer, to wit : "That the alleged

notice of location claimed to have been filed by the

defendants was a valid notice of location of the placer

mining claim."

III.

Replying to paragraph 3 on page 4 of said answer,

plaintiffs deny that said defendant has by himself,

his lessees, agents, servants or employees, or by any

other person, or at all, ever since the second day of

January, 1905, or at any other time, has been the

owner in fee, or otherwise, or in the quiet or peace-

able possession of, or entitle to the possession of all

of said placer mining ground in said answer before

described claimed by plaintiffs herein, or otherwise,

or at all.

IV.

Plaintiff replying to the further, and separate an-

swer and defense to plaintiffs' said second amended

and supplemental complaint, and by way of a coun-

terclaim in favor of defendant, and against plaintiffs,

say

:
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I.

That they deny each and every allegation, matter

and thing contained in paragraph 1 of said further

and separate and defense and by way of counterclaim,

and each and every part and the whole thereof.

II.

Deny each and every allegation, matter and thing

contained in paragraph 2 of said further and sep-

arate affirmative answer and by way of counter-

claim, save and except that the plaintiffs admit that

they claim an interest in said property adverse to said

defendants.

Replying to the second further and separate an-

swer and affirmative defense to the said second

amended and supplemental complaint, plaintiffs say

:

I.

They deny each and every allegation, matter and

thing contained in paragraph 1 thereof and each and

every part and the whole thereof.

II.

Replying to paragraph 2 thereof plaintiffs admit

that the Dome Group Claim mentioned and described

in the plaintiffs' second amended and supplemental

complaint was initiated and located by Henry Cook

and J. C. Ridenour on the 24th day of March, 1905,
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but deny each and every allegation, matter and thing

contained in said paragraph, and the whole thereof.

III.

Replying to paragraph 3 on page 8 of said answer

plaintiffs admit that they made a discovery of gold

upon said Dome Group claim and admit that they al-

lege that they made a discovery of gold thereon, but

deny that they allege where said discovery was made,

and admit that it was within the boundaries of the

Dome Group Association claim. They deny that the

discovery alleged by plaintiffs and which they made

upon said Dome Discovery Claim was within the

limits of side claim No. 1, below discovery, first tier,

right limit of Dome Creek, or any other claim other

than the Dome Group Association Claim, or that

at said time said No. 1 below discovery, first tier,

right limit, at the time of said discovery was then

and there a valid and subsisting, completed placer

mining location, owned by Edward Burke and Gus

Juntilla in fee simple, or otherwise, or that the place

where said plaintiffs made their discovery was not

vacant or unoccupied open ground of the United

States of America, subject to location or exploration

under the placer mining laws of the United States.
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IV.

Replying to paragraph 4 on page 8 of said answer

plaintiffs deny each and every allegation, matter and

thing therein contained.

Wherefore, plaintiffs having replied to the answer

of said defendant demand judgment as prayed for in

their complaint.

McGINN & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Defendant.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, deposes and

says, that he is one of the plaintiffs in the foregoing

action; that he has read the foregoing reply, knows

the contents thereof and believes the same to be true.

J. C. RIDENOUR.

Subscribed and sworn to before me this 23d day

of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Due service of a copy of the foregoing answer is

hereby admitted this 23d day of April, 1907.

McGOWAN & CLARK,
Attorneys for Defendant.
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[Endorsements] : No. 278. In the District Court.

Henry Cook et al. vs. John Klonos et al. Reply to

Answer of Charles Lovett. Filed in the District

Court, Territory of Alaska, 3d Division. Apr. 23,

1907. Edward J. Stier, Clerk. By E. A. Hender-

son, Deputy.

[Title of Court and Cause.]

Reply to Separate Answer of Nathan Zeimer, H. M.

Prosser and Albert Anchors.

Come now the plaintiffs and replying to the separ-

rate answer of Nathan Zeimer, H. M. Prosser and

Albert Anchors to the second amended and supple-

mental complaint of the plaintiffs allege

:

I.

Replying to the further, separate answer and

affirmative defense and counterclaim of said defend-

ants to these plaintiffs deny each and every allegation

matter and thing contained in paragraphs 1, 2 and 3

thereof, and each and every part and the whole

thereof.

Replying to the further separate answer and second

affirmative defense, plaintiffs deny each and every

allegation matter and thing therein contained, and

each and every part and the whole thereof.
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Wherefore, plaintiffs demand judgment as prayed

for in their complaint.

McGinn & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

H. Cook, being first duly sworn, deposes and says,

that he is one of the plaintiffs in the foregoing action

;

that he has read the reply of the plaintiffs herein and

knows the contents thereof, and the same is true.

H. COOK.

Subscribed and sworn to before me this 23d day of

April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Due service is hereby admitted the day of

April, 1907.

MILLER & de JOURNEL,

Attys. for Defendants.

[Endorsements] : No. 278. In the District Court.

Cook et al. vs. J. Klonos et al. Reply of Nathan Zei-

mer, H. M. Prosser and Albert Anchors. Filed in

the U. S. Court, District of Alaska, 3d Division. Apr.

23, 1907. E. J. Stier, Clerk. By E. A. Henderson,

Depty.
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[Title of Court and Cause.]

Reply to Separate Answer of Richard Stafford.

Come now the plaintiffs and replying to the sepa-

rate answer of the defendant Richard Stafford aver

:

I.

They deny each and every allegation matter and

thing contained in paragraph 2 on pages 1 and 2 of

said answer.
II.

They deny each and every allegation, matter and

thing contained in paragraph 2 on page 2 of said an-

swer.

Replying to the further, separate answer and first

affirmative defense to the second amended and sup-

plemental complaint of the plaintiffs, they deny each

and every allegation, matter and thing contained in

each and every part and the whole thereof.

II.

They deny each and every allegation, matter and

thing contained in paragraph 2 of said further, sepa-

rate answer and first affirmative defense found upon

pages 4 and 5 of said answer, and each and every part

and the whole thereof.

in.

They deny each and every allegation, matter and

thing contained in paragraph 3 on page 5 of said an-

swer.
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Wherefore, plaintiffs having made reply to said

separate answer, demand judgment as prayed for in

their complaint.

McGinn & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, deposes and

says, that he is one of the plaintiffs in the within and

foregoing action ; that he has read the foregoing re-

ply, knows the contents thereof and believes the same

to be true.

J. C. RIDENOUR.

Subscribed and sworn to before me this the 23d day

of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Due service of the foregoing reply by receipt of

copy thereof is hereby admitted this 23 day of April,

1907.

IVIILLER & de JOURNEL,
Attorneys for Defendants.

[Endorsements] : No. 278. In the District Court.

Henry Cook et al. vs. John Klonos et al. Reply of
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Plaintiffs to Separate Answer of Richard Stafford.

Filed in the District Court, Territory of Alaska, 3d

Division. Apr. 23, 1907. Edward J. Stier, Clerk.

By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Reply to Amended Answer of James Osborne, H.

K. Freeman, V. A. Green, E. T. Wooldridge and

L. B. Anderson.

Come now the plaintiffs and replying to the

amended answer of James Osborne, H. K. Freeman,

V. A. Green, E. T. Wooldridge and L. B. Anderson,

to the second amended and supplemental complaint

and say

:

I.

Replying to paragraph 7 on page 2 of said answer

they deny that said defendants caused to be recorded

in the office of the recorder of the Fairbanks Record-

ing District, Territory of Alaska, a notice describing

a portion of the property claimed by plaintiffs herein,

or otherwise, as is set forth in plaintiffs' second

amended and supplemental complaint.

II.

Replying to the further, separate answer of de-

fendants to plaintiffs' further and supplemental com-

plaint and as a first affirmative defense thereto,

plaintiffs say

:
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I.

They deny each and every allegation contained in

paragraphs 1, 2 and 4 thereof.

Replying to the further and separate answer of de-

fendants to the second amended and supplemental

complaint and as a second affirmative defense these

plaintiffs say

:

I.

They admit paragraph 1 thereof save and except

that plaintiffs deny that their said location notice was

or is an alleged location.

II.

They deny each and every allegation, matter and

thing contained in paragraph 2 thereof.

III.

They deny each and every allegation, matter and

thing contained in paragraph 3 thereof.

Wherefore, plaintiffs having replied, demand that

they have judgment as prayed for in their complaint.

McGinn & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, deposes and

says, that he is one of the plaintiffs in the within en-
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titled action; that he has read the foregoing reply,

knows the contents thereof and believes the same to

be true.

J. C. RIDENOUR.

Subscribed and sworn to before me this the 23 day

of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Due service of a copy of the foregoing reply is

hereby admitted this the 23 day of April, 1907.

MORTON E. STEVENS,

Attorneys for Defendants.

[Endorsements] : No. 278. In the District Court.

Cook et al. vs. Klonos et al. Reply to Answer of

Osborne, Green, Wooldridge, Freeman and Ander-

son. Copy Received Apl. 23d, 1907. Morton E. Stev-

ens. Filed in the District Court, Territory of Alaska,

3d Division. Apr. 23, 1907. Edward J. Stier, Clerk.

By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Reply to Separate Answer of Henry Prigger.

Comes now the above-named plaintiffs and reply to

the separate answer of Henry Prigger to the second

amended and supplemental complaint of the plain-

tiffs say:
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I.

They deny each and every allegation, matter and

thing contained in paragraph 5 of page 2 of said an-

swer, and each and every part and the whole thereof.

II.

They deny the allegation contained in paragraph 7

upon page 3 of said answer, to wit : ''That the alleged

notice of location claimed to have been filed by the

defendants was a valid notice of location of the placer

mining claim."

III.

Eeplying to paragraph 3 on page 4 of said answer,

plaintiffs deny that said defendant has by himself,

his lessees, agents, servants or employees, or by any

other person, or at all, ever since the second day of

January, 1905, or at any other time, has been the

owner in fee, or otherwise, or in the quiet or peace-

able possession of, or entitled to the possession of all

of said placer mining ground in said answer before

described claimed by plaintiffs herein, or otherwise,

or at all.

IV.

Plaintiff replying to the further, and separate an-

swer and defense to plaintiffs' said second amended

and supplemental complaint, and by way of a coun-

terclaim in favor of defendant, and against plaintiffs,

say:
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I.

That they deny each and every allegation, matter

and thing contained in paragraph 1 of said further

and separate and defense and by way of counterclaim,

and each and every part and the whole thereof.

11.

Deny each and every allegation, matter and thing

contained in paragraph 2 of said further and separate

affirmative answer and by way of counterclaim, save

and except that the plaintiffs admit that they claim

an interest in said property adverse to said defend-

ants.

Replying to the second further and separate an-

swer and affirmative defense to the said second

amended and supplemental complaint, plaintiffs say

:

I.

The}^ deny each and every allegation, matter and

thing contained in paragraph 1 thereof, and each and

every part and the whole thereof.

II.

Replying to paragraph 2 thereof plaintiffs admit

that the Dome Group claim mentioned and described

in the plaintiffs' second amended and supplemental

complaint was initiated and located by Henry Cook,

and J. C. Ridenour on the 24th day of March, 1905,

but deny each and every allegation, matter and thing

contained in said paragraph, and the whole thereof.
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III.

Replying to paragraph 3 on page 8 of said answer

plaintiffs admit that they made a discovery of gold

upon said Dome Group claim, and admit that they

allege that they made a discovery of gold thereon,

but deny that they allege where said discovery was

made, and admit that it was within the boundaries

of the Dome Group Association claim. They deny

that the discovery alleged by plaintiffs and which

they made upon said Dome Discovery Claim was

within the limits of side claim No. 1 below discovery,

first tier, right limit of Dome Creek, or any other

claim other than the Dome Group Association Claim,

or that at said time said No. 1 below discovery, first

tier, right time, at the time of said discovery was

then and there a valid and subsisting, completed

placer mining location, owned by Edward Burke and

Gus Juntilla in fee simple, or otherwise, or that the

place where said plaintiffs made their discovery was

not vacant or unoccupied open ground of the United

States of America subject to location or exploration

imder the placer mining laws of the United States.

IV.

Replying to paragraph 4 on page 8 of said answer

plaintiffs deny each and every allegation, matter and

thing therein contained.
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Wherefore plaintiffs having replied to the answer

of said defendant, demand judgment as prayed for

in their complaint.

McGinn & SULLIVAN and

HEILIG & TOZIER,

Attorneys for Defendant.

United States of America,

Territory of Alaska,—ss.

J. C. Ridenour, being first duly sworn, deposes

and says, that he is one of the plaintiffs in the fore-

going action; that he has read the foregoing reply,

knows the contents thereof and believes the same to

be true.

J. C. RIDENOUR.

Subscribed and sworn to before me this the 23d

day of April, 1907.

[Seal] JOHN L. McGINN,

Notary Public for Alaska.

Due sei'vice of copy of the foregoing answer is

hereby admitted this the 23d day of April, 1907.

McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsements] ; No. 278. In the District Court.

Cook et al. vs. Klonos et al. Reply to Answer of

Henry Prigger. Filed in the District Court, Terri-

tory of Alaska, 3d Division. Apr. 23, 1907. Ed-

ward J. Stier, Clerk. By E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Judgment Dismissing Cause, etc.

This cause having come on regularly for trial in

the above-named court on the 25th day of April,

1907, before the Honorable Royal A. Gunnison,

Judge of said court, presiding therein without a

jury; and plaintiffs appearing by their attorneys,

Messrs. McGinn & Sullivan and Messrs. Heilig and

Tozier and defendants John Klonos, James Giana-

kas, Gilbert Mclntyre and Henry Havery appearing

by their attorney Jeremiah Cousby, Esq., and de-

fendants W. C. Hastings, Albert Anchors, H. K.

Prosser, Nathan Zeimer, and Richard Stafford ap-

pearing by their attorneys Messrs. Miller and de

Journel, and defendant Neil McLeod appearing by

his attorneys Brown & Erwin, Esqrs., and defendant

Charles Lovett and Henry Prigger appearing by

their attorneys, Jeremiah Cousby, Esq., and Messrs.

McGowan & Clark, and intervenors F. de Journel

and H. J. Miller appearing by their attorney, Jere-

miah Cousby, Esq., and intervenors E. B. Condon

and L. C. Hess appearing by their attorney Morton

E. Stevens, Esq., and intervenors F. de Journel, H.

J. Miller and R. M. Crawford appearing by their

attorney, Jeremiah Cousby, Esq., and defendant T.

E. Wooldridge, L. B. Anderson, H. K. Freeman, V.
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A. Green and James Osborne, appearing by their at-

torneys Messrs. Claypool, Kelliun & C'owles, Messrs.

Condon, Brown and Hess, and Morton E. Stevens,

Esq., and said trial of said cause having regularly

proceeded from time to time until the 13th day of

May, 1907, three witnesses for plaintiffs having been

examined and having testified in behalf of plaintiffs

and having been cross-examined by and on behalf

of defendants hj their attorneys, whereupon and

thereafter said plaintiffs closed their testimony in

chief and rested; and thereupon on said 13th day

of May, 1907, the defendants herein by their respec-

tive counsel each moved the Court to dismiss the

complaint herein for judgment against the plaintiffs

upon the ground, amongst others, that said plaintiffs

had not shown by the testimony so introduced or

proofs submitted that they were, or either of them

was entitled to the relief prayed for, or any part

thereof, and that plaintiffs had not established by

the testimony or proofs submitted a prima facie case

against said defendants, or either of them, and that

plaintiffs had wholly failed to prove the allegations

of their second amended and supplemental complaint

herein in this, to wit, that no testimony, evidence or

l)roofs were introduced or offered showing or tend-

ing to show that at the time of the alleged location

of the mining claim described in plaintiffs' second
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amended and supplemental complaint and called the

"Dome Association Group," the lands included or

embraced therein were vacant, unclaimed and unap-

propriated mineral lands of the United States, and

part of the unoccupied public domain subject to en-

try and purchase under the mining laws of the

United States and the District of Alaska, which said

motions were, after argument, taken under advise-

ment by the Court until the 14th day of May, 1907.

And upon said 14th day of May, 1907, after due

consideration said Court, being of the opinion that

the testimony, evidence and proofs introduced on

behalf of plaintiffs failed to make out a prima facie

case in favor of plaintiffs, or either of them, and

against said defendants, or either of them, and failed

to sustain the allegations of their said second

amended and supplemental complaint, and wholly

failed to show that said plaintiffs, or either of them,

are entitled to the relief asked for, or any part there-

of, said motions are each hereby granted, and

It is therefore ordered adjudged and decreed that

plaintiffs' cause be and the same is hereby dismissed,

and that defendants and each of them do have and

recover their costs incurred up to and including the

time of the granting of said motions ; and

The plaintiffs herein having made application that

the dismissal of said action be without prejudice
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against them, said dismissal being on account of the

failure of proof offered, and the same having been

considered by the Court,

It is further ordered and adjudged and decreed

that the dismissal of said cause shall be and is with-

out prejudice to the right of said plaintiffs, or either

of them, to commence and maintain another action

against the above-named defendants or either of

them, for the same cause or causes of action, as set

out in said second amended and supplemental com-

plaint, or any part thereof, and that said judgment

of dismissal be without prejudice to the said plain-

tiffs, or either of them, of any kind whatsoever.

Done in open court this 3d day of June, 1907.

ROYAL A. GUNNISON,
District Judge.

Entered in Court ^Tournal No. 7, page 500.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Division. Henry

Cook, J. C. Ridenour et al., vs. John Klonos et al.,

and Miller, de Journel and Crawford, Intervenors,

and Condon & Hess, Intervenors. Judgment Dis-

missing Complaint. Filed in the District Court,

Territory of Alaska, Third Division. Jun. 3, 1907.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.
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Bill of Exceptions.

Be it remembered that upon the 25th day of April,

1907, this cause came on regularly for trial before

the Honorable Royal A. Gunnison, Judge of the

above-entitled court, plaintiffs appearing by their

attorneys, Heilig & Tozier and McGinn & Sullivan,

and defendants by their attorneys as follows: John

Klonos, Henry Havery, James Gianakas, Gilbert

Mclntyre, by Jeremiah Cousby, Esq., their attorney,

E. Burke, Gust Juntilla, Albert Anchors, H. M.

Prosser, Nathan Zeimer and Richard Stafford by

their attorneys, H. J. Miller and F. de Journel;

Fritz Block by his attorneys, Morton E. Stevens and

Condon & Hess ; Harry Prigger and Charles Lovett

by their attorneys McGowan & Clark ; Neil McLeod

by his attorney, John Knoz Brown ; James Osborne,

H. K. Freeman, V. A. Green, T. E. Wooldridge and

L. B. Anderson, by their attorneys, Claypool, Kel-

lum & Cowles, Condon and Hess and Morton E.

Stevens.

The plaintiffs in order to prove the allegations of

their complaint introduced the following testimony

:
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R. A. JACKSON, being first duly sworn, testified

as follows, to wit:

Direct Examination.

(By Mr. McGINN.)

Q. What is your name? A. R. A. Jackson.

Q. What is your occupation?

A. Civil engineer and surveyor.

Q. How long have j^ou resided in Alaska ?

A. Going on 11 years.

Q. How long have you been engaged in your oc-

cupation of civil engineer and surveyor?

A. Twenty-seven years.

Q. Are you acquainted with the jDroperty in con-

troversy in this action known as the Dome Group As-

sociation claim in the right limit below discovery on

Dome Creek ? A. Yes, sir.

Q. When did you first become acquainted with

that property ?

A. Part of it in June, 1905.

Q. You went out there for what purpose ?

A. I went out to make some surveys on Dome

Creek.

Q. At whose instance?

A. Captain Anderson's.

Q. Captain L. B. Anderson, one of the parties de-

fendant in this action ? A. Yes, sir.
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Q. At that time did you make a sui-vey of the

Dome Group"? A. No, sir, only parts of it.

Q. What parts of it did you make a survey of?

A. The parts that are in conflict with the Ander-

son Association as shown on that map.

Q. Indicate where that is.

A. From corner No. 20 of the Dome Association

and covering No. 21, 22 and No. 23.

Q. You say that was in June, 1905?

A. Yes, sir.

Q. What stake of the Dome Group Association

did you see there at that time?

A. I saw stakes No. 23, 22, 21 and 20.

Q. As indicated upon that plat ?

A. Yes, sir.

Q. What kind of stakes were they ?

A. They were trees that had been cut off and

blazed and marked.

Q. Did you afterward see any of the other stakes

of the Dome Group Association?

A. Yes, sir.

Q. When?

A. November 5th, 6th, 7th and 8th of 1906.

Q. You went out there for what purpose at that

time?

A. To make a sui*\"ey of the Dome Association,

Q. Who went with you at that time?
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A. Mr. Cook and a gentleman lie had employed

to assist.

Q. Tell the Court what you did there at that time.

A. I commenced at the initial stake No. 1 on that

map of the Dome Association, and followed the ex-

terior

—

Q. Indicate to the Court where that is.

The COURT.—I know where that is.

A. The initial stake No. 1—It was marked "ini-

tial stake" and I marked it "stake No. 1." I fol-

lowed the exterior boundary of Dome Association,

going down stream to stakes—No, it is marked "ini-

tial stake," and to No. 1, No. 2, No. 3 and on around

the exterior boundaries until I came back to the ini-

tial stake.

Q. As shown upon that plat.

A. As shown upon that plat. Yes, sir.

The COURT.—Those lines are indicated upon that

plat by black lines.

A. By black lines, yes, sir, and the individual lo-

cations are indicated by the red lines.

Q. From the initial stake, you went where ?

A. I went to stake No. 1.

Q. What did you see there ?

A. I found it marked "stake No. 1."

Q. Of what?
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A. Of the Dome Association.

Q. Was there a line ? A. Yes, sir.

Q. (Continuing.) From the initial stake to

stake No. 1.

A. The line was cut out.

Q. Was it a well-defined line ?

A. A well-defined line, yes, sir.

Q. Was there anything upon the initial stake to

indicate in any way that there was a stake where

you found stake No. 1?

A. The initial stake must square about 3 or 4 in-

ches, it stands about 6 feet high and has a box nailed

to it, and inside of this box a location notice of the

Dome Association.

Q. Was there anything written on the stake be-

sides that?

A. I didn't examine the stake besides that.

Q. About how many feet was stake No. 1 from the

initial stake, and in what direction?

A. It was in a northerly direction and about 600

feet.

Q. Then what did you do?

A. I went from stake No. 1 to—well, we couldn't

find stake No. 2, never found it, and I established it

approximately half way between stake No. 1 and

stake No. 2 on a direct line.
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Q. Do you know whether there was anything writ-

ten on stake No. 1 to indicate that there was a stake

down there?

A. It said
'

' stake No. 1 Dome Association,
'

' The

next stake we found was about 1200 feet down and

it said Stake No. 3.

Q. Do you know whether or not upon stake No. 1

it said that there was another stake or a stalce num-

bered 2,660 feet from there?

Mr. COUSBY.—We object as leading.

The COURT.—It is leading but I will overrule the

objection.

A. I don't remember.

(By Mr. McGINN.)

Q. Then were did you go?

A. We couldn't find stake No. 2 and we followed

the line as it was cut out to stake No. 3, and estab-

lished stake No. 2 approximately halfway between

those two stakes.

Q. From stake No. 1 to stake No. 3, state whether

or not there was a line. A. Yes, sir, cut out.

Q. State whether or not it was a well-defined line.

A. Well-defined
;
yes, sir.

Q. What was written on stake No. 3 ?

A. "Stake No. 3 Dome Association."
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Q. That is the place indicated upon that map by

stake No. 3? A. Yes, sir.

Q. Then where did you go ?

A. To stake No. 4.

Q. To the point designated upon that plat as

stake No. 4? A. Yes, sir, to stake No. 4.

Q. What, if anything, was written upon that

stake ?

Mr. BROWN.—I object to this evidence as im-

material.

The COURT.—Do you object on behalf of all coun-

sel or simply for the defendant you represent ?

Mr. BROWN.—I have only authority to represent

my own client.

The COURT.—State your grounds of objection.

Mr. BROWN.—The grounds of my objection are

that the evidence called for by the question and the

questions heretofore asked are immaterial l^ecause

it purports to refer to a time in November, 1906, long

after the commencement of this action and the exist-

ence or nonexistence of these stakes at that time is

immaterial upon any question of the validity of this

location. I have no objection to Mr. Jackson testi-

fying and having it go in as a plat that he made, but

I object to his going on and describing these stakes

and their existence there at that time.
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Mr. COUSBY.—We make the same objection.

The COURT.—I take it that the only purpose is

to identify the lines and to describe the plat. Is

that it?

Mr. McGinn.—Yes, your Honor, and I will fol-

low this up with the testimony of the men who staked

the property showing that they put the stakes at

those very places.

The COURT.—I think that the objection is well

taken as to its material bearing upon any of the case

other than for the purpose of describing this plat.

I am sustaining your objection. The purpose for

which it is admitted is as descriptive of the plat and

not as bearing upon the condition of the stakes at

the time of the commencement of the action.

(ByMr. McGINN.)

Q. You say you saw stake No. 4 ?

A. Yes, sir.

Q. Was there a line blazed to there ?

A. Yes, sir, cut out.

Q. And from No. 4 you went to stake No. 5 ?

A. Yes, sir.

Q. As indicated upon the plat ?

A. Yes, sir.

Q. About what was the distance between stake

No. 4 and stake No. 5 ?



John Klonos et al. 123

(Testimony of R. A. Jackson.)

A. Approximately 660 feet.

Q. What kind of a stake did you see there %

A. I found a stake. No. 5, I think, was a tree

that had been cut off and blazed, and marked "stake

No. 5 Dome Association."

Q. And then you went where ?

A. To stake No. 6.

Q. How did you happen to go down to No. 6

there ?

A. I was making a sui'vey of the exterior bound-

ary of the Dome Association and I was running to

their stakes as I found them, and I found them num-

bered, I followed the exterior boundary around the

circumference of the claim.

Q. How did you come to find No. 6, what led you

there %

A. Well, the line was cut out from 5 to 6, and I

went on down the line.

Q. And you went down about how many feet ?

A. About 660 feet.

Q. And you saw a stake there ?

A. Marked "No. 6 Dome Association."

Q. And then what did you do ?

A. I went to No. 7 stake, marked "No. 7 Dome

Association."

Q. State whether or not you had any difficulty in

finding that stake. A. Absolutely none.
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Q. Then where did you go ?

A. On to stake No. 8 and No. 9.

Q. You went around

—

A. I went around the exterior boundary of the

Dome Association.

Q. To each of the

—

A. (Interrupting.) Stakes as marked upon that

plat.

Q. State whether or not the line around the en-

tire Dome Group Association was well defined and

blazed and cut out.

Mr. COUSBY.—That is objected to as irrelevant

and immaterial, having no bearing upon the question

of how the location was made upon the date claimed

in the complaint, and as asking for the conclusion of

the witness.

Mr. de JOURNEL.—The same objection for

Zeimer and Prosser.

Mr. STEVENS.—The same objection; also that

the question is leading.

The COURT.—I will sustain the objections.

(By Mr. McGINN.)

Q. State what kind of a line you found there

around the association.

Mr. COUSBY.—The same objection is immaterial

and irrelevant and attempting to prove by showing
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that these staked were there in November, 1906, that

they staked the ground on the 25th of March, 1905,

and it doesn't tend to prove that in any way.

Mr. McGINN.—This may not be in the regular

order, but I expect to follow this up by other testi-

mony and show that the same stakes found there at

that time were placed by us there on the 24th day of

March, 1905, and we will show when the lines were

cut.

The COURT.—I think you had better have the

stakes described as you go along.

(By Mr. McGINN.)

Q. The last stake you spoke of was No. 9 %

A. Yes, sir,

Q. From No. 9 where did you go ?

A. To the stake marked ''Stake No. 10 Dome As-

sociation."

Q. How did you find that stake ?

A. I found the stake by following the line that

was cut out between the two stakes.

Q. Was there anything upon that stake ?

A. Marked "Stake No. 10 Dome Association."

Q. From there where did you go ?

A. To stake marked "Stake No. 11 Dome Asso-

ciation."

Q. What led you to go to that stake ?
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A. The line was cut out between the stakes.

What was upon that stake ?

"Stake No. 11 Dome Association."

From stake No. 11 where did you go?

To stake No. 12.

What led you to go there ?

The line was cut between the two stakes.

(By the COURT.)

Q. You mean the underbrush?

A. The timber was cut out.

(By the COURT.)

Q. The timber brushed out.

A. Yes, sir.

(By Mr. McGINN.)

Q. What kind of a stake did you find ?

A. I found a stake marked ''Stake No. 12 Dome

Association."

Q. A substantial stake? A. It was.

Mr. STEVENS.—We object as leading.

Mr. McGINN.—What kind of a stake was it?

Describe it as to its length, thickness, etc.

A. Stake No. 12 was a stake that had been driven

in the ground, and my recollection is a stake that

would square about two and a half or three inches

on the face.
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Q. What was written on it?

A. "Stake No. 12 Dome Association."

Q. What was the distance from that stake to

stake No. 11"?

A. Approximately 660 feet.

Q. From there where did you go %

A. To stake No. 13.

Q. What was approximately the distance from

stake 12 to stake No. 13 %

A. Six hundred and sixty feet.

Q. What led you to go from stake No. 12 to stake

No. 13?

A. I knew where the stake was. They were

there. The underbrush and timber were all cleared

off all around there, that is, on the lower end of the

Friend and Lawson ground.

Q. State whether or not you could see one stake

from another. A. Very distinctly.

Q. All along the line ?

A. With the exception of from stake No. 18 to

stake No. 19. We had to do a little brushing there,

on account of the limbs hanging out over the line, it

was uphill, it was up out of that swail.

Q. From stake 13 where did you go ?

A. I went to stake No. 14.

Q. What led you to go to stake No. 14?
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Mr. STEVENS.—We object to this as immaterial,

irrelevant and incompetent. And an attempt upon

the part of the plaintiffs to show that the lines of

this association claim were marked out on the ground,

and it is immaterial whether they were or not when

Mr. Jackson went there to survey. It is a year and

a half after this suit was instituted and it is imma-

terial, and the Court has already ruled upon it.

The COURT.—I will overrule the objection.

Mr. STEVENS.—We take an exception.

A. This borders on the Friend and Lawson

ground also towards the creek, and that has been

cleared entirely, and a road runs from one stake to

the other.

Q, What kind of a stake was that, if you remem-

ber?

A. I don't remember that particular stake.

Mr. McGINN.—What did you find written on that

stake?

A. "Stake No. 14 Dome Association."

Q. That is at the point upon the property indi-

cated upon that plat ? A. Yes, sir.

Q. From stake No. 14 where did you go ?

A. To stake No. 15.

Q. What was approximately the distance from

stake No. 14 to stake No. 15 ?
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A. About 600 or 660 feet.

Q. What led you to go to that stake No. 15 ?

A. Right along there there is nothing to lead you

from one stake to another. The whole ground is

cleared off of underbrush and timber and all.

Q. You could see stake No. 15 from stake No. 14 ?

A. Yes, sir.

Q. Was there a line between them, a blazed line ?

A. There was nothing to blaze; ever3rthing was

cleared off.

Q. No underbrush to obstruct at all %

A. No, sir.

Q. What was written upon that ?

A. '
' Stake No. 15 Dome Association. '

'

Q. Then from stake No. 15 where did you go %

A. To stake No. 16.

Q. What was approximately the distance between

stake No. 15 to stake No. 16 %

A. About 600 feet.

Q. How did you happen to go there ?

A. The line was cut through from one stake to

the other.

Q. What was written on that?

A. "Stake No. 16 Dome Association."

Q. Did you have any difficulty in finding that

stake ? A. No.

Q. From stake No. 16 where did you go %
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A. To stake No. 17.

Q. Approximately, what was the distance?

A. That was about 600 feet.

Q. From stake No. 16 to stake No. 17, what was

the distance? A. About 600 feet.

Q. What was written on that stake ?

A. ** Stake No. 17 Dome Association."

Q. What led .you to go there ?

A. Following the line of the exterior boundary.

Q. A blazed line along there, was there ?

A. It was cut out.

Q. What do you mean by cut out ?

A. The line was cut out so you could see from

one stake to another and chain through it.

Q. From stake No. 17 to stake No. 18 what was the

distance, or did you find a stake No. 18 ?

A. Yes, sir.

Q. You went from

—

A. From 17 to 18.

Q. What was approximately the distance?

A. About 600 feet.

Q. What kind of a stake was that, if you recol-

lect?

A. I don't recollect what kind of a stake that was,

a stake No. 18 Dome Association.

Q. What led you to go there ?
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A. Following the line of the exterior boundary of

the association claim.

Q. State whether or not standing at stake No.

17 you could see stake No. 18?

A. Only by putting up an extremely high flag.

Stake No. 18 is down in that blow-out of muck on

the—

Q. From stake 18, where did you go?

A. To stake No. 19.

Q. About what was the distance from stake No,

18 to stake No. 19? A. About 600 feet.

Q. What was written on that stake ?

A. ' * Stake No. 19 Dome Association. '

'

Q. What led you to go there ?

A. Following the line of the exterior boundary.

It was cut out.

Q. Could you see from stake 19 to stake 18 ?

A. What?

Q. Could you see stake 19 from stake 18 ?

A. No, sir ; I was down in the hole and had to put

a high flag up.

Q. From stake 19 where did you go ?

A. To stake No. 20.

Q. Approximately, what was the distance?

A. About 600 feet.

Q. What led you to go to stake No. 19?

A. Well, there again the underbrush and timber
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lias all been cleared off for quite a distance, and we

could see from one stake to another,

Q. You had no difficulty in seeing from one stake

to the other? A. No, sir.

Q. From stake 19 where did you go ?

A. To stake No. 20.

Q. What, approximately, is the distance from

stake No. 19 to stake No. 20?

A. Approximately 600 feet.

Q. What led you to go to stake No. 20 ?

A. Following the line that was cut out, we began

to get back into the timber again there.

Q. State whether or not, standing at stake No.

19, you could see stake No. 20 ? A. Yes, sir.

Q. What was written on that stake ?

A. "Stake No. 20 Dome Association."

Q. From stake No. 20 where did you go ?

A. I went to stake No. 21.

Q. What was the distance approximately from

stake No. 20 to stake No. 21?

A. 'Six hundred feet.

Q. What led you to go to stake No. 21 ?

A. Following the line of the exterior boundary

of the claim.

Q. Standing at stake No. 20 could you see stake

No. 21? A. Yes, sir.

Q. What was written upon that stake ?
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A. "Stake No. 21 Dome Association."

Q. And from stake No. 21 where did you go ?

A. To stake No. 22.

Q. State what, approximately, is the distance

from stake No. 21 to stake No. 22?

A. About 600 feet.

Q. Why did you go from stake No. 21 to stake

No. 22?

A. I went from 21 to stake No. 22.

Q. What led you to do it?

A. Following the exterior boundary of the claim.

Q. Could you see stake 22 standing at the point

indicated upon the plat by stake 21 ?

A. Yes, sir.

Q. From stake 22 where did you go ?

A. To stake 23.

Q. What is the distance, approximately, between

those stakes? A. About 600 feet.

Q. What led you to go there ?

A. Following the line of the boundary of the

Dome Association.

Q. Did you see stake No. 22, standing at stake 23 ?

A. Yes, sir.

Q. Is the country there brushy?

A. The line is cut out ; there is some timber there,

but the line is cut out between the two stakes.

Q. From stake 23 where did you go ?
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A. To stake No. 24.

Q. What, approximately, is the distance from

stake No. 23 to stake No. 24 1 About 600 feet.

Q. What led you to go there ?

A. Following the exterior boundary of the Dome

Association Claim.

Q. What was written upon stake No. 24?

A. '
' Stake No. 24 Dome Association. '

'

Q. From stake No. 24 where did you go ?

A. To stake No. 25.

Q. How did you happen to go there ?

A. The line was cut out through the timber, and

I could see the stake from stake No. 24.

Q. About what was the distance ?

A. About 600 feet.

Q. Then where did you go?

A. Back to the initial stake, the point of start-

ing.

Q. About what was the distance.

A. About 600 feet.

Q. How did you happen to go there?

A. I could see the initial stake from stake No.

25.

Q. Tell the Court how you surveyed the exterior

boundary of the claim.

A. I commenced at the initial stake and followed

the exterior boundary of the claim from stake to
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stake as we found them on the ground, with the ex-

ception of stake No. 2 which we were unable to find,

and I established it approximately half way between

stake No. 1 and stake No. 3 on the line which was

cut out through the timber.

Q. How did you measure the distance between

these stakes'?

A. With a one hundred foot steel tape.

Q. Did you have to do any cutting of the lines

out there in order to run the chain?

A. None for the chain.

Q. The stakes that you saw upon the property

which indicated or showed the Dome Group Asso-

ciation claim, are indicated upon that plat?

A. Yes, sir.

Q. By what? A. By numbers.

Q. The initial stake is indicated by "Initial

stake"?

A. Yes, by the words, "Initial stake."

Q. And stake No. 1?

A. By the marks "Stake No. 1."

Q. 'And all around?

A. No. 2 No. 3 and No. 4.

Q. Until stake 25 is reached. A. Yes, sir.

Q. And the stakes as indicated upon that map

represent the stakes that you found on the ground?

A. Yes.
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v^. And the relative location and distance of one

stake from the other is shown upon that plat there ?

A. They are correct as I found them on the

ground.

(By the COURT.)

Q. From actual measurements made?

A. Yes, sir.

(By Mr. McGINN.)

Q. Who made this plat? A. I did.

Q. From what?

A. From field-notes taken on the ground from

the survey made.

Q. You have got the field-notes?

A. Yes, sir.

Q. Have you them with you?

A. No, sir, they are in my office.

Q. You can get them? A. Yes, sir.

Mr. McGINN.—You may take the witness.

Cross-examination.

(By Mr. COUSBY.)

Q. The first time you were out upon this ground

covered by the Dome Group Association Claim, was

about the 23d of June, 1905?

A. The first time that I was on any part of that

ground was June, the 5th, 1905.
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Q. What part of it were you on then?

A. That was the upper end of the Dome Associa-

tion.

(By the COURT.)

Q. Which do you mean as the upper end?

A. Upstream. The part that is shown there with

the Anderson Association.

(By Mr. COUSBY.)

Q. Did you pay any attention to the stakes at

that time?

A. Only as in conflict with the Anderson Asso-

ciation.

Q. What particular stakes did you see then?

A. Stakes 20, 21, 22 and 23.

Q. You don't know anjrthing about the time those

stakes were erected there ? A. No, sir.

Q. You didn't see any other stakes belonging to

the Dome Group Association claim on the 5th of

June, 1905? A. Not at that time; no, sir.

Q. Was the next time that you saw any of the

Dome Group Association stakes on the 5th, 6th, 7th,

and 8th days of November, 1906?

A. Oh, no, sir. I had seen them a good many

times prior to that, a great many of them.

Q. And after the 5th of June, 1905?

A. Yes, sir.
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Q. Who went out with you to make this survey

In 1906?

A. Mr. Cook and a party he had employed there.

Q. Who was he?

A. I have forgotten his name.

Q. Did Henry Cook go around with you when

you were making the survey and finding these

stakes? A. Yes, sir.

Q. He pointed the stakes out to you?

A. Those I needed pointed out.

Q. You don't know anything of your own knowl-

edge, about the time or date when any of these

stakes were erected? A. No, sir.

Q. After the 5th of June, 1905, and prior to the

5th of November, 1906, you had made a survey for

the defendant, John Klonos, and other defendants of

a part of the ground included within this Dome

Group Association Claim? A. Yes, sir.

Q. That survey was made before any survey was

made of the Dome Association Claim?

A. Yes, sir.

Q. And those red lines which are placed upon

that plat to designate the boundary lines of upper

No. 2, second tier, lower No. 2, second tier, upper

No. 3, second tier, lower No, 4, second tier and No.

5, first and second tier, are according to stakes which
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were found by you upon the ground at the time that

you made the survey for those defendants.

Mr. McGINN.—We object to that upon the ground

that it is not proper cross-examination, calling for

the conclusion of the witness, and it is not material.

The COURT.—I think it is merely explanatory of

the map. The objection will be overruled.

Mr. McGINN.—We save an exception.

A. Yes, sir.

(By Mr. COUSOBY.)

Q. You say you don't know the name of the per-

son who was with you and Henry Cook at the time

you made the survey of the Dome Group Associa-

tion in November, 1906 f

A. I don't remember his name; no, sir.

Q. Who emploj^ed you to make the survey of the

Dome Group Association Claim?

Mr. McGINN.—We object to that as wholly im-

material.

(Objection sustained.)

Mr. COU'SBY.—That is all.

(Mr. BROWN.)

Q. Does that plat show any conflict with upper

No. 1, second tier, on the right limit of Dome Creek.

Does it show the location of upper No. 1, second tier?
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A. There isn't any uper No. 1, second tier.

Q. Upper No, 2, second tier? A. Yes, sir.

Q. Does it show on that map? A. Yes, sir.

Q. The outlines of that? A. Yes, sir.

Q. How are they indicated?

A. By the red lines.

Q. Is it indicated upon that map by the name
'

'Upper No. 2 " ? A. "Upper No. 2. '

'

Q. Second tier?

A. No, the words "second tier" do not appear on

the map.

Q. Does the map show "Upper No. 1," second

tier?

A. There isn't any upper No. 1, second tier.

Q. There isn't?

A. I never heard of it, sir.

Q. Did you see any stakes out there when you

were making this survey of a location made by Neil

McLeod?

Mr. McGINN.—We submit that this is not proper

cross-examination.

Mr. BROWN.—It is to test his knowledge of the

accuracy of the plat.

Mr. McGINN.—It doesn't appear uj>on the plat.

The COURT.—I will sustain the objection.

Mr. BROWN.—We take an exception.
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(By Mr. BROWN.)

Q. In making this plat did you intend to cover

by it all the ground involved in the conflict between

the different locations mentioned in the plaintiff's

complaint here, or did you just survey what Mr.

Cook told you to that day?

Mr. McGINN.—We object to that question upon

the ground it is assuming something not in the com-

plaint, that we mention any locations of the defend-

ants.

The COURT.—I will sustain the objection.

Mr. BROWN.—^We claim an exception.

Q. What claim is it that lies next above upper

No. 2, second tier.

Mr. McGrlNN.—We object to that as not proper

cross-examination. I think these questions should

be confined exclusively to the plat.

The COURT.—Do you mean above discovery—is

that what you mean by upper No. 2?

Mr. BROWN.—Upper No. 2, second tier, below

discovery.

The COURT.—That means away from the creek.

Mr. BROWN.—It means next above, up stream.

Mr. McGINN.—We object to that as it assumes

that there is a claim "Upper No. 2." It asks a con-
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elusion of this witness as to what claim there is

next adjoining that up towards discovery, and it

assumes there is a claim there; for the further rea-

son that it is not a question in regard to the plat

that this witness was called upon on his direct ex-

amination to testify concerning.

The COURT.—I will sustain the objection.

Mr. BROWN.—We take an exception.

Q. In making this survey and from the knowl-

edge gained in making it or otherwise, have you any

knowledge of any locations lying next above, and

adjoining upper No. 2, second tier, on the right limit

of Dome Creek, below discovery?

Mr. McGINN.—We object to it on the ground it

is incompetent, irrelevant and immaterial, as to the

knowledge of this witness, where he got his knowl-

edge. He asked him if there there is a location out

there which calls for a conclusion and it is immate-

rial and not proper cross-examination.

Mr. BROWN.—The object is to show whether or

not when this witness made this plat he was mak-

ing a plat of the ground and showing the locations

that were there or was just making a plat of cer-

tain things that he was ordered to make?

The COURT.—Ask him that. I will sustain the

objection to the last question.
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Mr. BROWN.—I take an exception.

(By Mr. BROWN.)

Q. When you made this plat, Mr. Jackson, you

were directed, were you not, just to make a plat of

the outer lines of the Dome Association, or Group

claim'? A. No, sir, I was not.

Q. What were you directed to make?

A. I was directed to make a survey of the Dome

Association and show conflicts.

Q. In making that -survey, and in showing con-

flicts and carrying out your instructions did you em-

body in this plat which you have made from that

survey all the conflicts which you could discover or

that existed with the Dome Association Claim?

A. All that I could discover. All that I knew

anything about.

Q. What did you do in regard to discovering

whether or not there were at any particular places

any conflict with this Dome Association Claim.

A. I hunted up what stakes I didn't know about

to see if I could find them.

Q. Did you hunt for them yourself?

A. Yes, sir.

Q. And what was the range of your hunting

ground there?

A. Within the borders of the Dome Association.



144 Henry Cook et dl. vs.

(Testimony of R. A. Jackson.)

Q. You didn't go outside of the Dome Associa-

tion?

A. Mr. Brown, if there were no stakes inside of

the borders, there couldn't be any conflicts.

Q. That is a question you are not called upon to

answer. That is something for the Court to say.

Did you look any where else except within the out-

side boundary of the Dome Association Claim, for

any stakes of conflicting claims'?

A. No, sir, I did not.

Q. So that if any such existed they would not

show on this plat any way; is that a factf

A. Any stakes existing outside of the Dome As-

sociation—that is, there are some that are shown

on the plat that do exist outside of the Dome Asso-

ciation; but I don't know that all of the stakes out-

side of the Dome Association are on that plat. I

don't claim that.

Q. Do you know that all the stakes of all the

claims that are claimed to conflict with the Dome As-

sociation Group are shown on that plat?

A. No, sir, I do not.

Mr. BROWN.—That is all.

(By Mr. de JOURNEL.)

Q. I see on this plat, Mr. Jackson, some red lines

inclosing No. 4, the figure and letter No. 4; further



John Klonos et al. 145

(Testimony of R. A. Jackson.)

another red line inclosing No. 4, and the same with

No. 2 and the same with No. 1. What do these red

lines inclosing No. 1, 2, 3 and 4 mean^

Mr. McGINN.—We object as not proper cross-

examination. I didn't go into the matter of these

red lines at all. I simply at this time undertook

to show what the boundary of the Dome Group As-

sociation was. As to any conflict that may exist

between plaintiffs in this case or what their locations

are if they claim locaitions, will come in in their

case in chief, but they have no right to attempt to

prove their case on the cross-examination of our

witness when we didn't interrogate this witness on

any of those matters.

The COURT.—I take it that you will offer the

map in evidence.

Mr. McGINN.—I intend to offer it for the pur-

poses of illustration.

The COURT.—I think it is proper to show then

what these marks upon the map indicate, but to go

no further.

Mr. McGINN.—We save an exception.

A. They indicate the exterior boundaries.

The COURT.—^He asked what those numbers in-

dicate?
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Mr. cle JOURNEL.—The numbers and the lines

containing the nmnbers.

A. They indicate the exterior boundaries of the

individual locations of first tiers, niunbers 1, 2, 3

and 4, below discovery, on the right limit of Dome

Creek.

Q. How at that time did you find the data to as-

certain these lines'?

Mr. McGINN.—We object to that as this is not

in explanation of this plat. He asked what these

things indicated and he has stated. Now, they are

trying to go into their case and show that there

were stakes, or something of that kind upon the

property, which is not in explanation of this plat.

The COURT.—^Before he could draw a plat with

anything upon it he must have some foundation for

the notes which he takes. I think that is proper

cross-examination.

Mr. McGINN.—We except.

A. From stakes upon the ground.

Mr. de JOURNEL.—You said a little while ago

that you were sent up there to make a plat of the

Association showing the boundaries of the Dome As-

sociation and showing the conflicts.

Mr. McGrlNN.—We object to that as already gone

into and ruled upon.
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The COURT.—I think that is true. I will sus-

tain the objection.

Mr. de JOURNEL.—I didn't finish the question.

(Continuing.) Regarding those numbers 1, 2, 3 and

4 locations in conflict with the Dome Group Associa-

tion.

Mr. McGrlNN.—We object as calling for a con-

clusion of the witness, and as assuming that they

are locations.

The COURT.—I think the objection i« well taken;

it will be sustained.

(By de JOURNEL.)

Q. Did you see the stakes upon the ground that

you said you got your data from to draw these lines,

did you see them yourself?

Mr. McGINN.—We object to that as irrelevant,

incomptent and material, and not proper examina-

tion.

The COURT.—I will overrule the objection. .

Mr. McGINN.—Exception.

(By de JOURNEL.)

Q. Was that the first time that you saw them?

Mr. McGINN.—We object to that as wholly im-

material and not proper cross-examination.
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The COURT.—The objection will be sustained on

the ground that it is immaterial.

Mr. de JOURNEL.—That is all.

(By Mr. CLARX.)

Q. What are indicated by these red lines includ-

ing No. 5, and by No. 5.

A. The parts of the individual locations of first

and second tier five below, right limit Dome Creek,

in conflict with the Dome Association location.

Q. Is this map drawn to scale so that you could

by examining this map ascertain the exact distance

from the various points marked on the map to other

points.

A. That map is drawn to scale, but the scale is so

small that you cannot get the exact distance by

scaling.

Q. Approximiately, could you?

A. Approximately, I could; yes, sir.

Q. Could you take a rule and ascertain the dis-

tance from this point marked "shaft C" to the place

where this red line

—

The COURT.—Call attention to it particularly,

don't say "this."

(By Mr. CLARK.)

Q. Can you ascertain the distance from the point

on this map marked "shaft C" to where the red line
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drawn down stream from said point intersects the

line between the point marked No. 9 and 10.

A. Approximiately, yes.

Q. Can you also asceitain the distance from said

point marked "shaft C" to where the red line drawn

toward the bottom of the map intersects the black

line between the points No. 7 and No. 6.

A. Yes, sir.

Q. Do you know at this time what those distances

are ? A. No, sir.

Mr. CLARK.—That is all.

(By Mr. STEVENS.)

Q. How much time did you spend on the ground

covered by the Dome Association and vicinity in ob-

taining the data from which you made this plat and

survey ?

A. I spent November 5th, 6th, 7th and 8th, 1906,

and previously to that I had spent three or four or

five days at other times making surveys for other

parties that brought me into knowledge that I didn't

have to look up.

(By the COURT.)

Q. You mean that you had data obtained on other

occasions from which you drew this map as well as

from the data taken in the months of November, 1906.

A. Yes, sir.
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(By Mr. STEVENS.)

Q. Where did you obtain sucii data ?

A. On Dome Creek.

Q. By your own personal

—

A. (Interrupting.) No, sir.

Q. Wiho gave you the data?

Mr. McGinn.—We object as immaterial.

The COURT.—It goes to the accuracy of the map.

Objection overruled.

Mr. McGINN.—We except.

A. I have been emj)loyed by individual locators

there who are in conflict with the Dome Association

to go out and survey their properties for them, which

I did, and I obtained a great deal of the data in that

way.

(By the COURT.)

Q. Counsel wants to know if you obtained this

data yourself or from someone else from which you

drew the map.

A. I misundei*stood the question.

Q. The field-notes from which you drew the map,

taken at whatever time they were taken, were all

taken by you, or did they come from somebody else ?

A. They were all taken by me.
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(By Mr. STEVENS.)

Q. That was the object of my question. The red

lines which indicate conflict according to your prior

statement were drawn from either stakes or other

monuments or points found by you or pointed out by

someone else to you, is that true ? A. Yes, sir.

Q. Was Mr. Cook with you most of the time dur-

ing the time that you were in the field getting this

data?

Mr. McGinn.—We object to that as already an-

swered.

The COURT.—That has already been gone over.

Objection sustained.

(By Mr. STEVENS.)

Q. Is the figure indicated by the black lines con-

cerning which you have testified on thait may about

the shape of the Dome Association claim ?

A. It is the shape of the Dome Association claim.

Q. Those angles are correct? A, Yes, sir.

Q. Can you state w^hait the distance in length of

that claim is, I mean the Dome Association claim,

A. No, I cannot without footing up the courses

and figuring it up. Do you mean in direct line from

one end to the other ?

Q. Yes, up and down the creek. State it as near

as you can. A. It is about a mile.
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Q. How nari'ow is it in its narrowest place?

Mr. McGinn.—We object to that as inunaterial.

The COURT.—Objection sustained.

Mr. STEVENS.—We note an exception. That is

all.

Redirect Examination.

(By Mr. McGINN.)

Q. State what these two black lines that run from

the upper right hand side of the map down to the

lower left-hand comer marked Dome Creek repre-

sent?

A. It represents Dome Creek as it runs in the

ground.

Q. And the scale of this map is what?

A. One hundred feet to one inch.

(By the COURT.)

Q. What is the course of the creek ? Which way

does it run? A. A little west of north.

Mr. McGINN.—Which way does the water run ?

The COURT.—He said a little west of north.

(By the COURT.)

Q. That means, it runs from the right to the left

of the map as it appears.

A. Yes, sir, there is an arrow showing.
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(By Mr. McGINN.)

Q. These individual locations that you spoke of

are what the people claimed out there, what you have

reference to? A. Yes, sir.

Q. You don't know anything about the locations

except what they told jou ? A. That is all.

Mr. McGINN.—That is all. I think that we had

better offer this map in evidence and ask that it be

marked Plaintiff's Exhibit "A" for identification.

The COURT.—You want it in evidence ?

Mr. McGINN.—Yes, I offer it in evidence.

The COURT.—It may be marked as Plaintiff's

Exhibit I, not for identification, but in evidence.

(Which said map and plat so offered in evidence is

hereto attached marked "Plaintiffs' Exhibit I.")

Mr. SEVENS.—We object to the introduction of

the plat, for the reason that the plat has not been

sufficiently identified and for the further reason that

the plat shows the shape of the claim to be such as to

avoid the location of it if it represents the location of

the group for the reason that it discloses the fact that

the claim has not been located according to the plan

or system of United States Surveys which is neces-

sary according to the United States Statutes.

The COURT.—Are there any other objections. I
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think it might be admitted as showing the lines of the

various claims upon the ground.

Mr. STEVENS.—We note an exception.

Mr. McGinn.—We simply want it as illustrative

of the situation.

The COURT.—I understand as illustrative of the

lines upon the ground. It may be received and

marked Plaintiff's Exhibit "I" in evidence.

(Here the court takes a recess until two o'clock

P. M.)

Afternoon Session, April 25th, 1907.

J. C. RIDENOUR, a witness on behalf of plain-

tiffs, after being duly sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is your name

J. C. Ridenour.

What is your occupation ?

Miner and prospector.

How long have you been engaged in mining ?

8ix years.

When did you come to Alaska ?

In 1901.

Prior to coming to Alaska where did j^ou live ?

Kansas.
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Q. Where were you born?

A. In Indiana.

Q. You are one of the plaintiffs in this action ?

A. Yes, sir.

Q. You are acquainted with Henry Cook, the

other plaintiff? A. Yes, sir.

Q, Are you acquainted with the property that is

in controversy in this a)ction and known as the Dome

Group Association Claim situated on Dome Creek in

the Fairbanks Recording District, Territory of

Alaska? A. I am.

Q. When did you become 'acquainted with that

property ?

A. On the 22d and 23d of March, 1905.

Q. When were you first upon Dome Creek ?

A. In January of the same year.

Q. When were you next there after being there in

January ?

A. Well, I was on Dome Creek a time or two in

January and it was practically at the same time two

or three days. The next time I was there was the first

of February.

Q. When were you next there ?

A. The latter part of February.

Q. And then when next ?

A. Along about the 5th or 10th of March, 1905.

Q. When were you again there ?
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A. I think the next time was the 22d of March,

1905
;
I don't believe I was there in between that time.

Q. Who was with jo\x upon the 22d day of March,

1905, if anybody

—

• A. Henry Cook.

Q. How long did Henry Cook remain there with

you upon that day ?

A. Until the morning of the 23d.

Q. Where did he go then ?

A. He came to Fairbanks.

Q. What, if anything, did you do in connection

with the property that is spoken of as the Dome

Group Association Claim on the 22d day of March,

1905?

A. Well, all I done was to move into a cabin on

the lower end of one below. I didn't do anything in

the way of staking.

Q. Where is that cabin situated ?

A. The lower end of one, first tier, toward the

creek side of the claim.

Q. What do you mean by lower end of one.

A. What is commonly known as No. 1 first tier,

below discovery, what is commonly called No. One.

Q. Where is it commonly called that?

A. Amongst the miners.

Q. Where, on Dome Creek ? A. Yes, sir.
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Q. Did you do aD3i;liing else on the 22d day of

March, 1905?

A. No, nothing more than moving in.

Q. What did you do upon the 23d day of March,

1905 ?

A. On the 23d day of March, I staked the Dome

Association Claim.

Q. Who assisted you, if anyone, in staking the

claim on that day? A. No one.

Q. What did you do in the way of staking the

claim at that time ?

A. Well, I put out an initial stake and something

like 20 of the line stakes.

Q. Where did you place your initial stake ?

A. Close to—right on the side line of No. 1 below

creek claim and close to the lower corner.

Q. Indicate upon the plat where that is, on the

plat marked Plaintiffs' Exhibit "I."

A. This would be the initial stake (indicating on

plat)

.

Q. What does it say on the plat there at the point

you indicate? A. '
^ Initial stake.

"

Q. What kind of a stake did you establish there ?

A. Why, the stake would be about 3i/2 or 4 inches

square. I aimed to have it about 4 inches square,

and about 4 feet in height, I should judge.

Q. Was it a standing tree or stake ?
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A. No, it is a stake.

Q. Did you drive it into the ground?

A. Yes.

Q. What, if anything, did you write on that

stake ? A. I wrote a location notice on it.

Q. Upon what day?

A. Upon the 23d of Mareh.

Q. What did you write upon the stake ? Just tell

us.

A. I wrote a notice claiming 160 acres for placer

mining purposes, and put the names of the locators

on it.

Q. Whose names did you put on as locators ?

A. Henry Cook, myself, three Armstrongs, New-

ton, Selkirk and Sumner.

Q. Do you know the names of the parties plain-

tiffs in this action ?

A. Those are the names I used.

Q. What else, if anything, did you write upon

that stake ? A. I believe that was all.

Q. Is that stake still standing there ?

A. I couldn't say whether that particular stake is

there yet, or not.

Q. When did you last see it?

A. I couldn't tell that, when I saw that particular

stake.

Q. Is there another stake there ?
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A. Yes, I put a larger stake there the next day.

Q. After you placed that initial stake there on

the 22d day of March or the 23d day of March, what

did you next do ?

A. I run the line, set out the line stakes.

Q. What did you do.

A. Well, I started in and set No. 1, 2, 3 and 4 and

so on.

Q. Where did you set No. 1 ?

A. In a northerly direction from the initial stake,

northerly or northwesterly^

Q. About how many feet ?

A. I aimed to have about 660 feet.

Q. Wliat kind of a stake did you establish there ?

A. A stake similar to the initial stake.

Q. What was that?

A. It would be a stake about four feet high and

I aimed to have the stake about 4 inches square. I

couldn't state positively whether I drove a stake or

whether I cut a tree.

Q. What, if any, writing did you place upon it.

A. I put "Stake No. 1 Dome Group claim," and

put an arrow on it pointing to stake No. 2, and the

munber of feet to stake No. 2.

Q. What did you say after putting the arrow on

there.

A. "600 feet to stake No. 2."
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Q. Where was that with reference to the arrow %

A. That would be in a northerly direction, north-

erly or a little northwesterly.

Q. I mean where was the writing with reference

to the arrow •?

A. Right on top of the arrow.

Q. What did jou do after establishing that stake ?

A. Proceeded to No. 3.

Q. What did you do there?

A. I set up a stake similar to No. 2, and put simi-

lar writing. The only difference was the difference

in the number of the stake.

Q. What did you put upon stake No. 3 ?

A. I put on "stake No. 3 of the Dome Group

claim" and put an arrow on it pointing to stake No.

4 and "660 feet."

Q. What did yow write there near the arrow, if

anything? A. "660 feet to stake No. 4."

Q. And is that stake at the point indicated upon

the plat there by the words "stake No. 3."

A. Yes, sir.

Q. And is stake No. 2 that you put into the ground

on the 23d of March is that about at the point indi-

cated upon the plat by the figure "No. 2."

A. Yes.
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Q. What was the distance approximately from

stake No. 2 to stake No. 3.

A. Six hundred and sixty feet,

Q. After establishing stake No. 3, what did you

do ? A. Proceeded to stake No. 4.

Q. Where did you place stake No. 4 ?

A. That would be on the side line of

Q. About what direction ?

A. It would be about 660 feet from stake No. 3 in

a northwesterly direction.

Q. What kind of a stake did you establish there ?

A. Similar to the other stake.

Q. That is, a stake about four feet high.

A. Yes, sir.

Q. And about three or four —
A. Inches square.

Q. Do you know whether that was a tree or a

stake?

A. I couldn't say whether it is a tree or a stake.

Part of them were stakes and part of them were trees.

Q. What did you write upon that stake, if any-

thing, stake No. 4.

A. ''Stake No. 4 of the Dome Group Association

Claim." And I put the arrow on with the figures

"660 feet" and the words "to stake No. 5."

Q. And that stake that you placed upon the
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ground in 1905 is at the point indicated upon Plain-

tiffs' Exhibit "I" by the figure No. 5.

A. Yes, sir.

Q. After establishing stake No. 5 what did you

do ? A. Established stake No. 6.

Q. About how manj^ feet was that stake from

stake No. 5 ? A. Six hundred and sixty feet.

Q. And in what direction?

A. That would be in a northerly direction.

Q. What kind of a stake did you establish there ?

A. A similar stake to the rest of them.

Q. What if any writing did you place upon it ?

A. The only difference in writing was the num-

ber of the stake.

Q. I didn't ask you the difference. I ask you

what you wrote on that stake.

A. I wrote on it "stake No. 6 of the Dome Group

claim" and put the arrow on, and "660 feet" in fig-

ures "to stake No. 7."

Q. And that stake was at the point indicated upon

plaintiffs ' exhibit 1 by the figures six.

Q. After establishing stake No. 6 what did you

do ? A. Proceeded to stake No. 7.

Q. And what kind of a stake did you put in ?

A. A similar stake to stake No. 6.

Q, Where did you place that stake with reference

to stake No. 6?
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A. '^660 feet in a northerly direction, maybe a

little bit west.

Q. Do you remember whether that was a tree or

a stake?

A. 7 was a stake. I am pretty positive of that.

Q. About what size was the stake ?

A. Close to 4 inches square and about 4 feet in

height.

(By the COURT.)

Q. You mean above ground ?

A. Hardly four feet after it was drove in.

Q. What did you write upon that stake ?

A. "660 feet to stake No. 8."

Q. What else did you write upon it?

A. First I wrote the stake number upon it and the

name of the claim and "660 feet to stake No. 8" with

the arrow on, and the words : The words and the ar-

row together the same as on the others.

Q. That stake is upon the ground out there at the

point indicated upon the map by the figure 7 ?

A. Yes, sir.

Q. Then what did you do ?

A. I proceeded to stake No. 8.

Q. What did you do there ?

A. I set stake No. 8 and wrote on it "Stake No. 8

Dome Group Claim" and "330 feet to stake No. 9"

with the arrow.
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Q. What kind of a stake did you place there ?

A. A similar stake to the rest. That was a tree,

I believe, cut off.

Q. About the same size as the others ?

A. Yes, sir.

Q. What did you write upon stake No. 9 ?

A. I wrote ** stake No. 9 Dome Group Claim" and

"660 feet to stake No. 10" and put the arrow on.

Q. And then you went to stake No. 10?

A. Yes, sir.

Q. WJiat kind of a stake did you establish there ?

A. (Mr. COUSBY.) We object to the mtness

testifying from the plat if he hasn't any knowledge

upon the subject. He is asked now as to his knowl-

edge as to where he placed these stakes.

The COURT.—He asked what kind of a stake did

you place there, and he can't find from the plat the

character of stake he placed there.

Mr. COUSBY.—I want the record to show that the

witness looks at the plat as every question is asked

him, and he is evidently testifying from the plat.

The COURT.—If he can read from there what is

on that plat he has good eyes.

Mr. McGINN.—Don't look at the plat. Look over

this way.

Q. What kind of a stake did you place there ?
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A. A similar stake to the rest a tree cut off there.

Q. That is No. 10? A. Yes, sir.

Q. What did you write upon it?

A. I wrote "stake No. 10 Dome Group Claim 660

feet to stake No. 11 '

' with the arrow on it.

Q. How were you able to write upon these stakes?

A. With a lead pencil.

Q. Did you do anything before you wrote upon

them? A. Squared them up with an ax.

Q. In what direction is 10 from 9 ?

A. In an easterly direction.

Q. In what direction is 11 from 10 ?

A. That in an southerly direction.

Q. After establishing No. 11 what did you do ?

A. Established No. 12.

Q. What direction is No. 12 from No. 11 ?

A. In a southeasterly direction.

Q. And about how many feet ?

A. About 660 feet.

Q. What kind of a stake did you establish there ?

A. A stake about four feet high, a driven stake,

that was.

Q. And about how square ?

A. Well, about 3i/^ inches square, maybe a little

larger.

Q. Did you square the stake before driving it?

A. Yes, sir.
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Q. What, if anything, did you write upon it %

A. "Stake No. 12 Dome Group Claim 660 feet to

stake No. 13" and put the arrow on it.

Q. Which way did the arrow point?

A. The arrow pointed in a westerly direction to

stake 13.

Q. Where did you establish stake 13 ?

A. Stake No. 13 is in a corner of upper four, sec-

ond tier.

Q. In what direction from stake No. 12 %

A. In a westerly direction.

Q. About how many feet ? A. Close to 660

Q. Was that a tree or a stake driven in the

ground ? A. That was a stake.

Q. About what size was it?

A. Close to four inches square.

Q. And how high ?

A. That will be a little less than four feet, I think.

(By the COURT.)

Q. Above the ground, you mean ?

A. Yes, sir.

(By Mr. McGINN)

Q. Did you write on that stake, and if so, what ?

A. "Stake No. 13 Dome Group Claim" and 660

feet to stake No. 14, and placed the arrow on it.

Q. Which way did the arrow point ?
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A. The arrow would point in a southerly direc-

tion.

Q. How would it point with reference to where

you established stake No. 14?

A. It would point in a southerly direction.

Q. Would it point toward 14 ? A. Yes, sir.

Q. Where did you establish stake No. 14?

A. Stake No. 14 is on the side line next to the

creek of four, second tier, and toward the upstream

side.

Q. Refer to the map and state whether the map

correctly shows where you placed that stake No. 14 ?

A. (After examining plat.) Yes, sir.

Q. Point to it.

A. It is not as near to this line (showing) as I

thought it was.

Q. What line do you mean?

A. The division line between 3 and 4.

Q. What 3 and 4? A. Second tier.

Q. What 3 and what 4, second tier?

A. Lower three and upper four.

Q. What kind of a stake did you establish there ?

A. A stake similar to the rest only a driven stake

in the ground.

Q. About how high ?

A. A little less than four feet high.

Q. About how square?
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A. About four inelies.

Q. What did you write on it ?

A. "Stake No. 14 Dome Group 660 feet to stake

No. 15."

Q. What, if anything, did you place upon it in

addition to that?

A. An arrow pointing to 15.

Q. Then what did you do?

A. Proceeded to stake 15.

Q. Where is 15 with reference to 14 ?

A. Southerly direction.

Q. About how many feet?

A. About 660 feet.

Q. What kind of a stake did you establish there ?

A. A similar stake to 14 with the exception that it

is a tree cut off.

Q. About four feet high ?

A. Yes ; I think it is more than four feet.

Q. About how square ?

A. About four inches, I believe.

Q. What did you do with the tree in the way of

cutting it or anything of that kind ?

A. I just chopped the top off and squared it up

with the ax.

Q. What did you write on it?

A. "Stake No. 15 Dome Group Claun, 660 feet to

stake No. 16."
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Q. Then what did you do ?

A. Proceeded to put up stake No. 16.

Q. Where was stake No. 16 with reference to stake

No. IS*?

A. It would be in a southerly direction, a little

east of south, I believe.

Q. About how many feet %

A. About 660 feet.

Q. What kind of a stake did you establish there ?

A. That would be a stake about three inches and

a half square and when it was driven in the ground I

think it was about three feet high.

Q. What if anything did you write upon it?

A. "Stake No. 16 Dome Group Claim" and put

the arrow on and 660 feet to stake No. 17.

Q. Then what did you do"?

A. Proceeded to stake No. 17.

Q. Where did you establish stake No. 17 ?

A. Stake No. 17 would be about 660 feet in an

easterly direction from stake No. 16.

Q. Six hundred and sixty feet in an easterly di-

rection? A. Yes, sir.

A. From stake No. 16.

Q. What kind of a stake did you establish there ?

A. I chopped a tree off there and squared it.

Q. About how high was it?

A. I think about three feet and a half, probably.
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Q. About how square ?

A. About three and a half inches, maybe four.

Q. What did j^ou do with the tree so as to show

it was acting as a stake to mark the boundaries of.

the claim?

A. I wrote ''Stake No. 17 on it" Dome Group

Claim" and 660 feet to stake No. 18.

Q. Did you blaze the sides of it?

A. Yes, sir.

Q. What, if anything, besides the writing did you

put on it?

A. I put the arrow on the same as the other stakes

had.

Q. In which direction did the arrow point?

A. Southeasterly direction, I believe, to stake No.

18.

Q. After establishing stake No. 18, what did you

do ? A. Established stake No. 18.

Q. Where was stake No. 18 with reference to

stake No. 17 ?

A. Southeasterly direction from stake No. 17.

Q. And about how many feet ?

A. Six hundred and sixty.

Q. What kind of a stake did you establish there

for 18?

A. A stake similar to the rest. I don't know

whether it was a tree or a stake.
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Q. You don't remember whether it was a tree

?

A. No, I don't remember.

Q. About how high was it ?

A. Well, it would be between 3 and 4 feet the

same as the rest.

Q. What did you write upon it?

A. "Stake No. 18 Dome Group 660 feet to stake

No. 19," and put the arrow on it.

Q. Where was the writing with reference to stake

No. 19 with respect to the arrow?

A. Just above the arrow. I believe it was just

above the arrow.

Q. After establishing stake No. 18 you established

what? A. Stake No. 19.

Q. Where did you place it ?

A. Six hundred and sixty feet in a southeasterly

direction from stake No. 18.

Q. What kind of a stake was it?

A. It was a small tree cut off, I believe, about 3

feet and a half or four feet above the ground.

Q. What, if anything, did you place upon it ?

A. "Stake No. 19 Dome Group Claim, 660 feet to

stake No. 20."

Q. Did you put an arrow on it ?

A. Yes, sir.
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Q. Where was that writing with reference to the

arrow ?

A. I believe it was above the arrow.

•Q. Then what stake did you establish, if any ?

A. Stake No. 20.

Q, Where was that stake with reference to stake

No. 19?

A. That would be in a southerly direction from

stake No. 19, maybe a little east of south.

Q. What kind of a stake was it ?

A. I don't remember whether it was a stake or a

tree cut off. It was about 4 feet high and close to 4

inches square, I believe.

Q. What did you write on that stake, if anything ?

A. "Stake No. 20 Dome Group Claim, 660 feet

to stake No. 21. " And placed the arrow on it.

Q. What stake did you next establish there?

A. Twenty-one.

Q. Where is stake No. 21 with reference to stake

No. 20? A. Southerly direction.

Q. About how many feet?

A. Six hundred and sixty feet.

Q. What kind of a stake did you establish there ?

A. The stake about 4 feet high and 4 inches

square. I couldn't say whether it was a stake or a

tree.

Q. Did you write anything on it ?
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A. I wrote ''stake No. 21" on it "Dome Group

Claim 660 feet to stake No. 22, '

' and placed the arrow

on it.

Q. Then what stake did you establish %

A. Stake No. 22.

Q. Where was that with reference to stake No.

21? A. Southeasterly direction.

Q. About how many feet?

A. Six hundred and sixty feet.

Q. What kind of a stake did you establish there ?

A. Similar stake to the rest of them. I don't

know whether it was a tree or a stake.

Q. What did you write upon it?

A. ''Stake No. 22 Dome Group Claim 660 feet to

stake No. 23."

Q. Then what did you do ?

A. Proceeded to put up stake No. 23.

Q. What date was this that you did this ?

A. That was the 24th, I believe, of March, 1905.

Q. How many of these stakes did you put down on

the 23d?

A. I believe there were twenty odd.

Q. Do you know how many over 20 ?

A. No, I couldn't say.

Q. You think as many as 20, do you ?

A. There was a few over. I replaced some of

them on the 24th. This stake was set on the 24th.
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Q. Did you set stake No. 23 on the 23d'?

A. I don't believe that I did.

Q. You did establish a stake 23 %

A. Yes, sir.

Q. And about how many feet is that from stake

No. 22? A. About 660 feet.

Q. And in what direction %

A. That would be a westerly direction.

Q. From where ? A. From stake No. 22.

Q, What kind of a stake did you establish there ?

A. Stake No. 23 is a tree cut off.

Q. And how high ?

A. Close to 4 feet and about 4 inches square, I

believe, as near as I can remember.

Q. What if anything did you write on it?

A. "Stake No. 23 of the Dome Group Claim" and

"660 feet to stake No. 24."

Q. Did you put anything on it ?

A. Placed the arrow on it, pointing to 24.

Q, Which way did the arrow point?

A. In a westerly direction.

Q. Towards what?

A. Towards stake No. 24.

Q. That was established on what day?

A. That would be on the 24th day of March.

Q. Wliere was stake No. 24 with reference to stake

No. 25? A. Westerly direction.
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Q. What was the number of feet ?

A. Six hundred and sixty feet.

Q. What kind of a stake did you establish there ?

A. Stake 24 was a driven stake.

Q. What did you write upon it ?

A. "Stake No. 24 Dome Creek Group 660 feet to

stake No. 25," and placed the arrow upon it.

Q. Indicate upon the plat where that stake is ?

A. Here is stake No. 24 (showing).

(By the COURT.)

Q. Where is that, the southwest corner of the

group? A, Yes, sir.

(By Mr. McGINN.)

Q. Then what did you do after establishing that

stake ? A. I established stake No. 25.

Q. Where did you place it ?

A. That would be 660 feet in a northwesterly di-

rection from stake 24.

Q. What else did you put upon if?

A. I wrote ''stake No. 24 Dome Group Claim, 660

feet to the initial stake '

' and also placed the arrow on

it.

Q. What did you write upon stake No. 24 ?

A. "Stake No. 24 of the Dome Group Claim, 660

feet to stake No. 25," and placed the arrow on 24 and
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I believe I placed an arrow pointing back to 23.

That is a corner stake.

(By the COURT.)

Q. Two arrows? A. Yes.

(By the COURT.)

Q. Did you place them, one on each side of the

comer ?

A. Yes, one pointing one way down the line and

one pointing back.

(Here the Court takes a recess for ten minutes.)

After the recess, Mr. J. C. Ridenour resumes his

testimony.

(By Mr. McGINN.)

Q. Mr. Ridenour, what did you write upon stake

No. 25?

A. "Stake No. 25 Dome Group 660 feet to initial

stake" and placed an arrow on it.

Q. I believe in your testimony you stated that

you wrote upon that stake No. 24, did you mean that ?

A. On stake 25?

Q. Yes. A. No, sir.

Q. When did you finish staking ?

A. About 1 o'clock in the afternoon of the 24th

day of March.

Q. You testified before that you placed another
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stake down where you placed your initial stake, is

that right % A. Yes, sir.

Q. When did you do that?

A. On the 24th of March.

Q. What kind of a stake did you place there ?

A. A stake about 4 inches square, and it stands

something over four feet and it is driven in the

ground.

Q. What, if anything, did you write upon that

stake ?

A. I don 't believe I placed any writing upon that

stake.

Q. What did you place on it, if anything*?

A. I placed a paper notice of location.

Q. What kind of a paper notice was it ?

A. A typewritten notice. I couldn't state the

size of the notice. It claimed a certain amount of

ground.

Q. How did you put it upon the stake ?

A. I tacked it in the bottom of a candle box; I

believe it was and nailed the box on the stake.

Q. Is that still there ? A. Yes, sir.

Q. Where did you see it last?

A. I seen the stake and box four or five days ago

while I was out on the ground.

Q. Were you out on this property in the month

of September, last year % A. Yes, sir.
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Q. State whether or not you were around the

boundaries of the Dome Group Claim as staked by

you in 1905 ? A. I was.

Q. State whether or not the stakes that you

placed around this property on the 23d and 24th days

of March, 1905, were standing at that time ?

A. They were.

Q. I believe you testified that stakes Nos. 1, 2, 3,

4, 5, 6, and 7 that you placed upon the ground out

there upon the 23d day of March, 1905, are correctly

shown upon the plat there ? A. Yes, sir.

Q. How about stake No. 8, does that correctly

show where you placed the stake upon the 23d'?

A. Yes, sir, I believe it does.

Q. And stake No. 9? A. Yes, sir.

Q. Stake No. 10^ A. Yes, sir.

Q. Stake No. 11? A. Yes, sir.

Q. Stake No. 12? A. Yes, sir.

Q. Stake No. 13? A. Yes, sir.

Q. Stake No. 14? A. Yes, sir.

Q. Stake No. 15? A. Yes, sir.

Q. Stake No. 16? A. Yes, sir.

Q. Stake No. 17? A. Yes, sir.

Q. Stake No. 18? A. Yes, sir.

Q. Stake No. 19? A. Yes, sir.

Q. Stake No. 19? A. Yes, sir.
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Q. Stake No. 20? A. Yes, sir.

Q. Stake No. 21? A. Yes, sir.

Q. Stake No. 22? A. Yes, sir.

Q. That is a corner stake, is it?

A. Yes, that is a corner stake.

Q. Did you put more than one arrow upon that

stake? A. Yes, sir.

Q. How many arrows? A. Two arrows.

Q. Which way did they point?

A. One pointed northwest and the other one in a

westerly direction kind of south ways.

Q. In the direction of what stakes ?

A. One points back to 21 and the other points

to 23.

Q. Does that map correctly show where you

placed stake 23? A. Yes.

Q. And stake No. 24? A. Yes, sir.

Q. And stake No. 25? A. Yes, sir.

Q. And also the initial stake ?

A. Yes, sir.

Q. I will ask you to state whether or not that

plat correctly shows the boundaries of the Dome

Group Association Claim as staked by you on the

24th day of March, 1905? A. It does.

Q. What did you do in the way of cutting out the

lines of that claim, if anything?
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Mr. COUSBY.—We object to that as incompetent

unless it is confined to the time of the location of the

property and prior to the location of the action and

as immaterial and incompetent.

The COURT.—As to the cutting out whether he

could see from stake to stake ?

A. Yes, sir.

The COURT.—I will overrule the objection.

A. I helped swamp out the lines.

Q. When?

A. I don't remember the date that the lines were

cleared.

Q. As near as you can tell ?

A. Some in May and some in June of 1905.

Q. Who assisted you, if anyone ?

A. Henry Cook.

Q. Tell us what you did.

Mr. STEVENS.—We object to this testimony as

this testimony tends to show the completing of the

location after the commencement of the action, and

is therefore incompetent.

A. What swamping I helped do, we see up flags

at the stakes so we could sight through the timber

and make a straight line from stake to stake, but I

couldn't help clear out all the lines.

Q. What part did you help clear out?
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A. The side lines towards the creek.

Q. How much of the side lines?

A. Well, I don't remember the exact amount of

the side lines—I believe all of the side line toward

the creek and may be a little on the end, but I

wouldn't state positively.

Q. Were the other lines cut out?

A. I didn't help cut them out,

Q. Do you know whether they were or not?

A. Yes, sir; they have all been cut out.

Q. By whom, do you know.

A. I believe Cook cut them out.

Q. Were you upon the creek at that time ?

A. Yes, sir.

Q. You say you posted a notice of location upon

the initial stake. I will ask 3^ou to state whether

your notice of location corresponded with the notice

of location that you afterwards recorded, or that was

recorded.

A. It was the same I believe. (Examining paper

handed to him by Mr. McGinn.)

Q. How does it correspond with that notice ?

A. Correct, as near as I can see.

Mr. McGinn.—We desire at this time to intro-

duce in evidence a certified copy of the notice of lo-

cation.
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The COURT.—Is there any objection?

Mr. COUSBY.—We object as being incompetent,

for the reason that the description from the certifi-

cate shows that the location is one that is contrary

to the provisions of section 2331 of the Revised Stat-

utes, requiring that all placer mining locations made

after July, 1872, shall be in rectangular form and con-

form to the system of the United States surveys.

Mr. STEVENS.—We desire to urge the same ob-

jection, and the further objection that the purported

certificate of location is insufficient and does not de-

scribe the ground with reference to natural objects

or permanent monuments so that the boundaries

thereof can be readily traced, so that it may be iden-

tified, as provided by the statute.

Mr. de JOURNEL.—We make the same objection.

The COURT.—The same objection as Mr. Cousby

or Mr. Stevens or both?

Mr. de JOURNEL.—I want to take the objection

stated on the grounds stated by Mr. Stevens, also Mr.

Cousby, and also as indefinite.

Mr. BROWN.—I also desire to enter the same ob-

jections.

Mr. CLARK.—And I wish to state that we desire

to have it understood that the objections made by Mr.
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Coiisby as to questions or as to the introduction of

testimony shall stand as the objections of our clients

also. We have made arrangements to that effect.

The COURT.—Very well. Objection overruled.

Mr. de JOURNEL.—We also ask that that be en-

tered of record on behalf of the owners of four, first

tier, the same as Mr. Clark has stated.

The COURT.—That Mr. Cousby's objections may

be taken as the objections of your clients.

Mr. de JOURNEL.—Yes, to save the time.

The COURT.—I will overrule the objection.

Messrs. STEVENS, BROWN and COUSBY.—
We except.

(Mr. McGinn reads:)

Plaintiffs' Exhibit No. 2.

NOTICE OF PLACER MINING.

#8679.

Notice is hereby given that we, Henry Cook, J. C.

Ridenour, A. T. Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Ai-mstrong, L. T. Selkirk, and A. R.

Armstrong, citizens of the United States hereby

claim 160 acres of mineral ground for placer mining

purposes, said ground being situated on the right
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limit of Dome Creek and adjoining claims numbers

1, 2, 3, 4, and 5 below discovery on said creek, said

property being more particularly marked upon the

ground as follows:

Commencing at this initial stake where a copy of

this notice is posted, thence 660 feet in a northwest-

erly direction to a stake placed firmly in the ground

and marked stake No. 1 ; thence 600 feet in a north-

westerly direction to stake No. 2; thence 660 feet in

a northwesterly direction to stake No. 3 ; thence 660

feet in a northerly direction to stake No. 4; thence

660 feet in a northerl}^ direction to stake No. 5;

thence 660 feet in a northerly direction to stake No.

6; thence 660 feet in a northwesterly direction to

stake No. 7 ; thence 660 feet in a northwesterly direc-

tion to stake No. 8 ; thence 660 feet in a northerly di-

rection to stake No. 9 ; thence 660 feet northwesterly

to stake No, 10 ; thence 660 feet in a southeasterly di-

rection to stake No. 11; thence 660 feet in a south-

easterly direction to stake No. 18; thence 660 feet

in a southwesterly direction to stake No. 13; thence

660 feet in a southerly direction to stake No. 14;

thence 660 feet in a southeasterly direction to stake

No. 15; thence 660 feet in a southeasterly direction

to stake No. 16; thence 660 feet in an easterly di-

rection to stake No. 17; thence 660 feet in a south-

easterly direction to stake No. 18; thence 660 feet
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in a southeasterly direction to stake No. 20; thence

660 feet in a southeasterly direction to stake No. 21

;

thence 660 feet in a southeasterly direction to stake

No. 22; thence 660 feet westerly to a stake No. 23;

thence 660 feet southeasterly to stake No. 24 ; thence

660 feet in a northwesterly direction to stake No. 25

;

thence 660 feet in a northwesterly direction to the

initial post or place of beginning.

This claim shall be know as Dome Group and the

initial stake is placed at the west side of said claim,

and near the side line of creek claim No. 1 on Dome

Creek, the property above described being located

in the Fairbanks Recording District, District of

Alaska. The date of this location is March 24th,

1905. And it is the intention to hold and work the

property above described in compliance with the

laws of the United States and the local rules and

regulations of miners.

Signed: A. R. ARMSTRONG.

M. E. ARMSTRONG.
HENRY COOK.

J. C. RIDENOUR.
A. T. ARMSTRONG.
Y. L. NEWTON.
W. R. SUMNER.

L. T. SELKIRK.
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Filed for record April ITth, 1905, at 35 Mi. past 11

o'clock A. M.
E. M. CARR,

Commissioner and Ex-officio Recorder.

By Henry T. Ray,

Deputy.
United States of America,

District of Alaska,

Fairbanks Precinct,—ss.

I, G. B. Erwin, Commissioner and Ex-officio Re-

corder of the Third Division and Territory of

Alaska, do hereby certify that I have compared the

foregoing location notice with the original record

thereof as the same appears upon the records of this

office, vol. 5 of Locations, page 458, as No. 8679, and

that the same is a true and correct copy of said

original record and the whole thereof.

In testimony whereof I have hereunto set my hand

and affixed the seal of this office the 25th day of

April, 1907.

G. B. ERWIN,

Commissioner and Ex-officio Recorder.

By G. Carlson,

Deputy.

Mr. McGinn.—We ask that this be marked plain-

tiff 's exhibit.

(Marked Plaintiffs' Exhibit 2.)
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(By Mr. McGINN.)

Q. What is the custom among the miners on Dome

Creek and in this vicinity, in this recording district

in regard to staking claims as to locating from a dis-

covery, a so-called discovery claim.

Mr. COUSBY.
—
"We object as incompetent, irrele-

vant and immaterial, for the reason that there is no

allegation in the pleadings of any custom.

Mr. STEVENS.—We desire the same objection

with the addition that there is no proper information

laid to show that that witness is competent.

The COURT.—I think that the last objection is

well taken.

(By McGINN.)

Q. Do you know how Dome Creek was located,

that is, the Creek claims, how they are called %

A. Yes, sir.

Q. Do you know where discovery claim is?

A. Yes, sir.

Q. How are the claims below that named and

called ?

A. They are named in number as they come, 1,

2, 3 and so on until you get to the mouth of the

creek.

Q. What do they call it. No. 1 what ?
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A. No. 1 below discovery.

Q. Then what claim adjoins that?

A. No. 2.

Q. No. 2 below ? A. Yes, sir.

Q. How about No. 3 ? A. The same.

Q. Does that adjoin No. 2? A. Yes, sir.

Q. And No. 4? A. Yes, sir.

Q. Do you know what the custom is among the

miners here in regard to staking in that manner in

that fashion in this recording district ?

Mr. COUSBY.—We make the same objection that

there is no allegation of any local custom, in this dis-

trict and the question is not confined in any event

to the time of the location of this property and it is

irrelevant and incompetent.

The COURT.—I think you should confine it to this

question in controversy and preceding it, also I think

} ou should see that the witnesses experienced in this

country and his general knowledge as to the mining

customs, regulations and actions and what he bases

his knowledge on, and then I think you will have

him qualified. I do not think you have shown him

qualified to testify as to what a custom in the coun-

try is. What they may have done on one creek

wouldn't establish a custom for the community or in

this section of the country.
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(ByMr. McGINK)
Q. You say you have been in Alaska for about

6 years ? A. Yes, sir.

Q. And during that time you have been engaged

in mining'? A. Yes, sir.

Q. State whether or not you have staked claims ?

A. Yes, sir; I have staked mining claims at var-

ious times.

Q. Do you know how the miners have located

properties in this country? A. Yes, sir.

The COURT.—You mean by ''in this country"

you mean in the interior?

(By Mr. McGINN.)

Q. In the Fairbanks Recording District.

A. They generally make a discovery claim.

The COURT.—Yes or no to the question.

(By Mr. McGINN.)

Q. Do you know? A. Yes, sir.

Q. How do they stake them?

A. They stake a discovery claim as a rule and

number the claims from discovery either up or down

stream which ever waj^ they are from it.

Q. Do you know the Creek Claim discovery on

Dome Creek? A. Yes, sir.

Q. Or discovery claim on Dome Creek ?
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A. Yes, sir.

Q, I will ask you to state whether or not at the

time you made this location on the 23 and 24th days

of March, 1905, it was a well-known claim?

Mr. STEVENS.—We object as being leading.

The COURT.—Objection sustained.

Mr. McGinn.—^We save an exception and offer

to show by this witness that his answer will be in the

affirmative.

The COURT.—Not to any answer that might be

given but to the form of the question the objection

is sustained.

(By Mr. McGINN.)

Q. Was there a discovery claim on Dome Creek,

if you know? A. Yes, sir.

Q. Upon and prior to the 23d and 24th days of

March, 1905 ? A. Yes, sir.

Q. What was that, a creek claim?

A. Yes, sir.

Q. At that time were there other claims below

that? A. Yes, sir.

Q. What claims ?

A. One, 2, 3 and 4 and 5 and others.

Q. Below? A. Yes, sir.



John Klonos et al. 191

(Testimony of J. C. Ridenour.)

Q. Now, I will ask you to state whether or not

they were well known claims at that time?

Mr. STEVENS.—We object to that as leading.

The COUET.—I suppose you could ask him as to

what the status of the claims were as to whether they

were or were not well known. That would avoid the

objection.

(By Mr. McGINN.)

Q. What is the fact in regard to whether they

were well known claims at that time or not, the claims

that have been just named?

A. They were very well known
;
yes, sir.

Q. After you got through staking the claim as

testified by you upon the 24th day of March, 1905,

what did you do?

A. Commenced to sink a shaft.

Q. Indicate upon the plat where it was that you

started to sink your shaft?

A. This would be the shaft (showing on plat).

Q. Is that point indicated upon the plat, ''Plain-

tiff 's Exhibit 1 " ? A. Yes, sir.

Q. By what?

A. By a dot and "shaft No. 1" marked there.

(By the COURT.)

Q. Printed on the map ? A. Yes, sir.
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Q. Just above the discovery stake?

A. Yes, sir; uphill from the discovery stake.

Q. That is to the eastward of the discovery stake ?

A. Yes, sir. It may be a little to the north.

Mr. CLAYPOOL.—From the initial stake?

The COURT.—I mean the initial stake not the dis-

covery stake.

(By Mr. McGINN.)

Q. Does the—it is the point indicated upon the

plat Plaintiff's Exhibit 1 by "shaft No. 1," is it not?

A. Yes, sir.

Q. And how many feet and in what direction is

that from your initial stake.

A. That would be about 150 feet uphill in an east-

erly direction probably a little to the north.

Q. Who started to assist you to sink that shaft ?

A. Pete Morrison.

Q. How long did Mr. Morrison assist you in sink-

ing that shaft ?

A. I don't remember exactly, something like a

week.

Q. Where was Mr. Cook during that time ?

A. He was here in Fairbanks.

Q. How long did you continue to work in that

shaft until Mr. Cook came out?
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A. I continued from the time I started until he

came out.

Q. How long was that ?

A. That would be 6 or 7 days, I don't know which.

Q. What was the depth of the shaft at the time

Mr. Cook arrived?

A. Something like 35 feet.

Q. Who assisted you up to that time %

A. Pete Morrison.

Q. After Mr. Cook did Mr. Morrison assist you in

sinking the shaft ? A. No, sir.

Q. Who assisted you after Mr. Cook arrived %

A. Mr. Cook did.

Q. How long did you and Mr. Cook continue to

work in that shaft %

A. Until we reached bedrock.

Q. What date was that?

A. Something like the 18th or 20th of May, 1905.

Q. What kind of material did you first go through

when you sunk that shaft?

A. We had 62 feet of muck.

Q. What do you mean by muck?

A. Decayed vegetable matter, with a little mud

mixed up with it and a whole lot of ice.

Q. What covers the surface of the ground on

Dome Creek? A. Moss.



194 Henry Cook et al. vs.

(Testimony of J. C. Ridenour.)

Q. After going through 62 feet of this muck what

did you strike ? A. Gravel.

Q. How long did you continue in gravel ?

A. Until we reached bedrock.

Q. What depth was that?

A. About 65 feet of gravel.

Q. And about how far from the surface of the

ground to bedrock ?

A. One hundred and twenty-seven feet.

Q. Did you ever find any gravel in that shaft ?

A. Yes, sir,

Q. When did you first find gold?

A. On the 15th of April, I believe, 1905.

Q. State where you were at that time, whether

you were in muck or gravel?

A. In gravel.

Q. How far into gravel, were you ?

A. Something between 10 and 15 feet, I believe.

Q. Did you have a boiler there at that time ?

A. Yes, sir.

Q. What did you find on the 15th day of April,

1905? A. Colors.

Q. How many pans did you pan?

A. Two pans, I believe, is what I panned.

Q. Did anyone else do any panning?

A. Mr. Cook done a little panning.

Q. Did you see the result of his pannings ?
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A. Yes, I believe I did.

Q. Tell us what you found in these pans.

A. I found four or five colors, I never counted

them, in the first pan, and maybe two or three in

the second pan,

Q. What kind of colors were they?

A. Very fine colors.

Q. Colors of what? A. Gold.

Q. Did you afterwards find gold in that shaft ?

A. Yes, sir,

Q. When?

A. I don't remember the date accurately.

Q. State whether or not you continued to pan

when you went down to bedrock.

A. Oh, occasionally I did
;
yes, sir.

Q. State whether or not you found any gold.

A. We did.

Q. What did you find?

Mr. COUSBY.—We object to it as incompetent

unless it is confined to a time prior to the commence-

ment of this action. And it is too general.

The COURT.—The objection will be sustained ; the

question is too general. The question evidently re-

ferred to the sinking of the shaft.

Mr. McGINN.—Yes, sir.
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The COURT.—I think the question would be bet-

ter if you would make a specific question so as to

show where he found the gold when he was sinking

the shaft.

(By Mr. McGINN.)

Q. Tell us when you found gold in that shaft.

Tell it in your own way.

A. The first gold we found was on the 15th of

April, and I don't remember—but we got it within

about 18 or 20 feet of bedrock.

Q. About what date would that be %

A. That would be along about somewheres about

the first of May I judge.

Q. What did you find at that time ?

Mr. COUSBY.—We object as incompetent, irrele-

vant and immaterial, and relating to a time subse-

quent to the time of the commencement of the action

and not tending to prove any title in the plaintiff's

at the time of the commencement of this action.

The COURT.—When was the action commenced?

Mr. COUSBY.—April the 20th.

Mr. STEVENS.—We desire to interpose the same

objection.

The COURT.—Objection overruled.

Mr. COUSBY.—We take an exception.
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Mr. STEVENS and Mr. De JOURNEL.—We ex-

cept.

A. I couldn 't state exactly what we did find, some

colors of gold though.

Q. About how many ?

A. Oh, it would be probably two or three to the

pan.

Q. That would be about how many feet above bed-

rock?

A. Something around 20 feet, 18 or 20 feet.

Q. State whether or not you continued to pan

until you got to bedrock. A. I did.

Q. Can you tell us how many pans you panned ?

A. No, sir.

Q. (Continuing.) Between bedrock and 20 feet

above.

A. No, sir, I can't.

Q. What did you find in these pans ?

A. Gold.

Q. What kind of gold was it ?

A. Fine gold.

Q. Colors of gold was it ? A. Yes, sir.

Q. About how many to the pan?

A. The most that I found was something like 25

colors, mostly fine colors, a few a little larger.
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(By the COURT.)

Q. What do you mean, in a single pan or alto-

gether? A. Yes, in a single pan.

(By Mr. McGINN.)

Q. What is the character of the material in which

you found these colors of gold?

A. Gravel.

Q. What besides gravel?

A, There was a little sediment.

Q. What do you mean by sediment ?

A. A kind of sticky material, sand and mud

mixed.

Q. What kind of sand?

A. Oh, it would be ordinary sand, gritty mate-

rial, some ruby mixed with it, granite sand and

quartz.

Q. What was the color of the sand ?

A. We had some that was of a yellow cast.

Q. After you got to bedrock what did you do ?

A. We did a little drifting.

Q. In what direction?

A. We drifted a little uphill and a little downhill.

Q. About how many feet?

A. I couldn't state the munber of feet.

Q. As near as you can tell.

A. Somewhere around 15 feet, maybe a little over.
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Q. Both ways or

—

A. That is all told.

Q. What did you find to be the condition on bed-

rock at that time?

A. (STEVENS.) We object as it has been shown

by this witness that this work must necessarily have

been done after the month of May, 1905, a long time

after the institution of this suit and is therefore im-

material and incompetent and improper for the pur-

pose of attempting to prove a location.

The COURT.—I will overrule the objection with-

out prejudice to a motion to strike out later.

Mr. STEVENS.—We note an exception.

Mr. BROWN.—We ask the same.

Mr. de JOURNEL.—We ask the same.

The COURT.—Yes.
A. Bedrock was dripping very fast towards the

hill.

(By Mr. McGINN.)

Q. What do you mean by towards the hill, in

what direction?

A. In an easterly direction out towards the hill.

Q. When did you quit working in that shaft?

A. Sometime along the 7th or 8th of June, I

think, it was as when we quit the hole.
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Q. Then what did you do?

A, We moved to 4 below.

Q. What do you mean by "4 below"?

A. Well, we moved to opposite 4 creek claim and

close to the upper line of the bench.

Q. What did you do down there?

A. Sunk a shaft.

Q. Eeferring to the plat, point out where you

started that second shaft.

Mr. COUSBY.—We object to this line of testi-

mony and this particular question as irrelevant and

immaterial as relating to facts which purport to have

occurred in the month of June, 1905, long after the

commencement of this action and long after they

claimed they had a completed location; that these

facts do not tend to establish any of the allegations

of the complaint.

Mr. STEVENS.—We desire to join in the same ob-

jection for the same reasons.

The COURT.—I will overrule the objection with-

out prejudice to a motion to strike at the conclusion

of the plaintiffs' case in chief.

Mr. de JOURNEL.—And the same for us.

The COURT.—Yes.

Mr. STEVENS and Mr. COUSBY.—Exception.
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The COURT.—Yes.
A. Yes, sir this is the shaft.

(By Mr. McGINN.)

Q. What is it designated upon the plat ?

A. ''Shaft No. 2."

Q. Tell us what you did there ?

Mr. de JOURNEL.—Objection, we make the

same objection.

The COURT.—Do I understand that all counsel

want the same objection.

Mr. STEVENS and Mr. de JOURNEL, and other

counsel for defendants.—Yes, sir.

The COURT.—^And the same ruling and the same

exception.

Counsel for Defendants.—Yes, sir.

A. We sunk a shaft to bedrock.

(By Mr. GINN.)

Q. When did you get to bedrock?

A. Sometime the latter part of July, 1905.

Q. Now, in that shaft what kind of material did

you first go through? A. Muck.

Mr. STEVENS.—We object for the same reasons

last above stated.
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The COURT.—Do all counsel join in that?

Counsel for Defendants.—Yes.

The COURT.—The same ruling.

Mr. STEVENS.—The same exception.

A. Muck on the surface and gravel underneath.

(By Mr. McGINN.)

Q. You first went through muck.

A. Yes, sir,

Q. How many feet of muck ?

A. Fifty feet, I believe.

Q. Then what did you strike?

A. Gravel.

Q. Did you continue in gravel until you reached

bedrock ?

Mr. STEVENS.—We object to that as leading.

The COURT.—Yes, it is leading.

Q. (Mr. McGINN.) What kind of material did

you go through after going through the muck and

until you got to bedrock?

A. Went through wash gravel.

Q. How many feet of gravel did you go through ?

A. Seventy-eight feet, I believe.

Q. What, if anything, in the way of mineral did

you find in that shaft?
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Mr. COUSBY.—We object as incompetent and

immaterial, occurring subsequently to the commence-

ment of the action and not tending to prove any

valid discovery upon the property for the reason

that the witness has already testified that this

claim No. 4 upon which the shaft was sunk was a

well-known placer claim on the 24th of March, 1906,

at the time and prior to the alleged location of the

Dome Group claim.

Mr. de JOURNEL.—And it is leading.

Mr. STEVENS.—We object for the same reason,

and for the further reason it calls for evidence or

facts which occurred subsequently to the defendants

which I represent having been made defendants to

the suit.

The COURT.—I will overrule the objection, with-

out prejudice to a motion to strike at the end of the

plaintiffs' case.

Mr. STEVENS.—We except.

Mr. McGinn.—I might state that Mr. Stevens

clients were not brought into the case until the 25th

day of August.

A. We found gold.

(By Mr. MeGINN.)

Q. When did you first find gold in that shaft?
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A. That would be in July, sometime in July.

(By the COURT.)

Q. What part of July?

A. From the 15th on—sometime along there.

Q. (Mr. McGinn.) After the 15th?

A. Yes, somewhere after the fifteenth.

Q. Where did you first find gold in that shaft?

A. In the gravel.

Q. How many feet from bedrock ?

A. Well, I don't remember, but something be-

tween fifteenth and twenty feet, I believe, but maybe

a little less.

Q. What did you first find in that shaft and the

quantity of it?

Mr. COUSBY.—The same objections.

The COURT.—And the same rulings.

Mr. STEVENS.—We note an exception.

A. I found fine colors and near to bedrock we got

gold in paying quantities.

Q. What do you call paying quantities, what did

you find there?

A. We had prospects that would pay a man to

work.

Q. How much would it go to the pan?
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A. We got as high as twenty cents to a pan, from

to to twenty cents for something like four or five feet.

Q. After you got to bedrock what did you do %

A. We did not do anything for sometime after

we got to bedrock.

Q. State whether or not prior to the time when

you put down the shaft which is designated upon

Plaintiffs' Exhibit 1 as "shaft No. 1" there had ever

been a hole or shaft put down within the boundaries

of the Dome Group Association claim *?

A. There had not.

Mr. STEVENS.—We may be in default for not

objecting, but I will move to strike out the answer

for the reason that it is calling for a conclusion of

the witness, and for the further reason that the wit-

ness is not qualified and there is no foundation laid

and it is calling for the conclusion of the witness.

It is further objectionable in that it is suggestive

and leading.

The COURT.—I will sustain the objections to the

form of the question. If the questions were: if to

his knowledge a shaft had ever been put in the ground

I would overrule the objection, but as the question

now stands the objection is well taken. It is rather

too general. I don't think it would be in the power

of any man who is not omnipotent to answer that.
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(By Mr. McGINN.)

Q. Were you ever over the ground prior to that

time? A. Yes, sir.

Q. Did you ever see anything upon the property

that indicated to you in any way that there ever had

been a shaft sunk upon the property ?

A. No, sir.

Q. To your knowledge had there ever been a shaft

sunk upon the property? A. No, sir.

Q. You say you found colors of gold in this "shaft

N. 1"? A. Yes, sir.

Q. I will ask you to state whether or not as a

miner you felt justified in going ahead in spending

further money and working upon this property

—

from the gold that you found in that shaft to justify

the belief that the ground be reasonably valuable for

mining purposes?

Mr. COUSBY.—We object to that as incompetent,

irrelevant and immaterial and asking for the opinion

and conclusion of the witness, and upon the further

ground that the witness has not shown himself quali-

fied to answer the question, and also that what the

witness may have felt himself as immaterial and

irrelevant and does not tend to prove any issue in

this case.

Mr. STEVENS.—And it is suggestive.
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Mr. BROWN.—We join the objections and on the

further ground that it is calling for the statement of

the witness upon the very fact that the Court here is

here to decide.

The COURT.—You have two questions in one.

Mr. McGINN.—I will withdraw that question.

Q. From the character of the material in which

you found this gold and from the gold that you found

there, did you believe that an ordinarily prudent

man would be justified in going ahead in spending

further money and labor on that property with rea-

sonable chances of developing a paying mine.

Mr. COUSBY.—We make the same objections as

last made to the previous question.

Mr. STEVENS.—We desire to make the same ob-

jections as Mr. Cousby and the further objections

that the question is suggestive and too general, and

does not refer to any particular gold that the witness

found, and the witness has already testified that he

found gold in two different shafts and at a dozen

different times. And the answer should be con-

fined to sometime prior to the institution of this

suit and should be more definite.

Mr. de JOURNEL.—The further objection—
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The COURT.—I thought the form of the question

referred to "shaft number one"; do you wish to con-

fine it to that?

Mr. McGINN.—Yes.

The COURT.—I will overule the objection.

Mr. STEVENS, de JOURNEL and COUSBY.—
Exception.

A. Yes, sir,

(By Mr. McGINN.)

Q. Upon the strength of that did you do other

work upon the property? A. Yes, sir.

Q. From the time that you went on that prop-

erty on the twenty-third and twenty-fourth day of

March, how long did you continue to work there?

A. We continued to work there until some time

in April the following year.

Q. State whether or not you worked there con-

tinuously during that time?

The COURT.—Do you mean the witness or the

witness and his associates ?

(By Mr. McGINN.)

Q. What do you mean by "we" worked there?

A. Mr. Cook and myself, I mean.

Q. iState whether or not you worked there con-

tinuously during that period?
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A. Well, hardly continuously. We were a week

or two in town at different times, and during the

cold weather we laid idle something like thirty days

—in the month of January.

Q. Of what year'?

A. In the year 1906, I believe it was.

Q. Why was that?

A, On account of the cold weather.

Q. On account of the extreme cold weather?

A. Yes, sir.

Q. During that period you may have been in

town for a week you say?

A. Yes, a time or two we were in town for a

week.

Q. About how many times during that period.

Mr. COUSBY.—We object to that as irrelevant,

and incompetent, and as not tending to prove any

issue in this case, and as occurring about a year sub-

sequently to the conmiencement of the action, and

the time they claim they completed their location.

The COURT.—I suppose it is for the purpose of

showing good faith and to substitute his testimony

as to what he found being sufficient to justify a rea-

sonable man to continue the work. Is that it?

Mr. McGINN.—Yes, and on the further ground

that he went upon the property on the 23d of March,
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1905, and that lie would be protected in Ms posses-

sion as long as he continues in good faith, prose-

cuting his work for the purpose of making his dis-

covery.

The COURT,—I will sustain the ohjection.

Mr. McGINN.—Exception.

(By Mr. McGINN.)

Q. You say you got down in the second shaft

about the 31st day of July, 1905^

A. Sometime during that time.

Q. From the time that you went upon the prop-

erty on the twenty-third or twenty-fourth day of

March and up to the time that you reached bedrock

in this second shaft, state whether or not you were

continuously upon the property.

Mr. COUSBY.—The same objection.

Mr. STEVENS.—We join in the same objection.

The COURT.—That is the same as the last objec-

tion.

Mr. COUSBY.—Yes, sir.

The COURT.—Objection overruled.

Mr. de JOURNEL.—We want to joint in the same

objection.



John Klonos et al. 211

(Testimony of J. C. Ridenour.)

The COURT.—Overruled.

Mr. STEVEN'S and Mr. de JOURNEL.—Excep-
tion.

A. Yes, sir; with the exception of a few days

that we came to town after we got the shaft down

to get some supplies.

Q. What shaft? A. Shaft No. 1.

Q. What did you come to town for?

A. To get more supplies.

Q. For what purpose?

A. For further work.

Q. Where? A. Upon the Dome Group.

Q. How long were you absent, all told?

A. I couldn't tell you the number of days.

Q. As near as you can tell.

A. It would be less than a week, probably 5 or

6 days. I couldn't say positively.

Q. During that time that you were sinking

"shaft No. one," state whether or not you worked

from the time you commenced sinking until you

commenced sinking until you reached bedrock and

worked continuously? A. Yes, sir.

Q. Did you work every day?

A. We worked ever}^ day, yes, sir; either at the

shaft or some thing to help us along with the shaft.

Q. You have stated that you located this property
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in the name of Henry Cook, J. C. Didenour, A. T.

Armstrong, W. H. Sumner, Y, L, Newton, A. R.

Armstrong, L. T. Selkirk, N. E. Armstrong?

A. Yes, sir.

Q. What relations existed between you and Mr.

Cook at that time, what business relation?

A. There had been no relations existing between

us up till that time.

Q. At the time you located it?

A. We were partners.

Q. Where did you get the names of these people

for whom you located?

A. Where did we get them?

Q. Yes, sir.

A. We got them from Captain Barnette.

Q. Where did you get them?

A. Where did I get them?

Q. Yes.

A. I got them on the 22d day of March in our

supplies. They came along in a bunch of supplies

that we had.

Q. Prior to that time had you spoken to Captain

Barnette about it?

The COURT.—You mean the witness, personally?

Mr. McGINN.—Yes, sir.
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The COURT.—Not your partner, but you.

A. I don't believe that I had.

(By Mr. McGINN.)

Q. Had you spoken to him about this Dome

Group claim, about staking this property out there "?

A. Yes, I had spoken about it a little.

Q. What, if anything, at that was said about

names ?

A. Captain Barnette said he would furnish us

with the names.

Q. What else did he say, if anything?

A. I don't remember of anything else.

Q. Did he say anything about sending the names

out to you? A. I don't remember that.

Q. He said he would furnish the names'?

A. Yes, sir.

Q. And you say that on the 22d you received the

names? A. Yes, sir.

Q. And then you staked for them in their names

and as you testified? A. Yes, sir.

Q. Who signed the names of these persons to the

original location notice? A. I signed them.

Q. Who signed the notice of location that was re-

corded, if you remember?
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A. I think that Henry Cooli signed that; I don't

know.

Mr. McGINN.—You may take the witness.

Cross-examination,

(By Mr. COUSBY.)

Q. The first that you were ever out upon the

ground covered by this Dome Group location was on

January, 1905? A. Yes, sir.

Q. And you were out there again in February,

1905. A. Yes, sir.

Q. And again about the sixth or seventh of

March, 1905? A. Yes, sir.

Q. And you were out again on the 22d of March,

1905? A. Yes, sir.

Q. And all of these times the ground was cov-

ered with snow, was it not? A. Yes, sir.

Q, Had you ever done any prospecting or ex-

ploring upon this ground prior to the 22d of March,

1905? A. I never done any prospecting; no.

Q. Had you ever made any examination of the

ground when it was not covered with snow, prior to

the 22d of March, 1905?

A. When it was not covered with snow, you

mean?

Q. Yes. A. No.
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Q. About how much snow was on the ground on

the twenty-second of March, 1905.

A. About eighteen inches.

Q. And about how much was on the ground on

February when you were out there?

A. Well, probably a little less.

Q. How much was there in January?

A, There was not a great deal of difference be-

tween January and March,

A. At the time that you went upon this ground

on the 22d of March, 1905, that part of the Dome

Group location, known as claims numbered one, two,

three and four below discovery, were well known

placer mining claims'?

A. The bench claims were not known.

Q. Answer the question, please.

Mr. McGINN.—We object to it as too general; it

is something that is not in evidence that pai-t of

the Dome Group claim is known as one, two, three

and four.

The COURT.—I think the objection is well taken

to the form of the question.

Mr. COUSBY.—The plat is in evidence and shows

upon its claims one, two, three and four below dis-

covery. And the witness has already testified in

his examination in chief in regard to that matter.
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Q, You know where placer claim number one

below discovery on the right limit of Dome Creek,

on the first tier is?

Mr. McGINN.—^We object as assuming something

not in evidence, to wit, that there was a placer min-

ing claim there, or ever has been known as number

one below discovery. It is not proper cross-exami-

nation.

The COURT.—I will sustain the objection as not

proper cross-examination.

Q. (Mr. COUSBY.) Do you know whether any

of this ground included within the Dome Group lo-

cation had been located prior to the time of the mak-

ing of the Dome Group location, on the twenty-fifth

of March, 1905.

Mr. McGINN.—We object to calling for the con-

clusion of the witness upon a matter of law, as to

what constitutes location and as not proper cross-

examination.

The COURT.—I will sustain the objection as not

proper cross-examination.

(By Mr. COUSBY.)

Q. You testified in your examination in chief

that there were no holes or shafts upon the ground

included within the boundaries of the Dome Group
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on the twenty-third day of March, 1905, when you

made this location? Is that true? A. Yes, sir.

Q. Is this signature yours attached to this depo-

sition—handing deposition to witness.

A. (After examination.) Yes, sir.

Q. You remember when this deposition of yours

was taken in this action in the month of May, 1906?

A. Yes, sir.

(By the COURT.)

Q. What page of the deposition?

Mr. COUSBY.—On page 20.

(By Mr. COUSBY.)

Q. I will ask you if at that time the following

questions were asked of you and you made the fol-

lowing answers (Reads)

:

"Q. Do you know whether a hole had been put

down on five below included within this group?

"A. Down where?

"Q. In the ground.

"A. There was no hole in sight there.

*'Q. Do you know whether a hole had been start-

ed on five? A. Not at that time.

"Q. Did you go down on five before you com-

menced to make the location and examine that

ground?
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"A. I did.

"Q. And you couldn't find any trace of any hole.

''A. No, sir, I run my lines right through the

hole, over the hole.

"Q. You run your lines over what hole.

"A. That hole that is that shows there now.

"Q. What hole shows there now"?

''A. A little place there now where some fellow

had started a little hole to prospect.

"Q. Was that there at the time you made this

Dome Group location?

"A. It must have been."

Q. Did you make those answers to those ques-

tions at that time'? A. Yes, sir.

Q. So there was a hole sunk upon number five

below at the time you made this Dome Group loca-

tion?

A. There must have been one there a little bit of

a place, but at the time I made the location I did not

know it was there.

Q. But you found out afterwards that it was

there?

A. After the snow went off I saw where a little

place was.

Q. You did not examine the ground on the 22d,

23d or 24th of March, 1905, to ascertain whether

any holes were upon the ground under the snow.
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A. Well, I took notice everjrwhere I went. Had

there been any holes of any size a man would cer-

tainly have known it.

Q. Hadn't there been a hole sunk on number one

below, first tier, at that time? A. No, sir.

Q. On the right limit?

A. Not to my knowledge.

Q. Did you ever examine the ground to see

whether there was? A. Yes.

Q. And you say there was not.

A. No, sir, none that I know of.

Q. Do you know whether there was or not?

A. No, none that I know of.

Q. Do you know whether there was a hole there

on the 23d and 24th of March, 1905?

The COURT.—^Do you mean does he now know or

did he then know whether there was.

Mr. COUSBY.—Does he now know?

A. I would infer there was one there.

The COURT.—Do you now know from your own

knowledge, from you own observations whether

there was hole there? A. I do not.

(By Mr. COUSBY.)

Q. You say that when you got out upon this

ground on the 22d of March, 1905, you went into a

cabin there was there? A. Yes, sir.
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Q. What part of the Dome Group location was

that cabin on?

A. That was on the side next to the lower end of

one creek claim.

Q. It was on the lower end of that part of the

Dome Group location which had been known as num-

ber one below discovery, right limit ?

A. Yes, sir.

Q. Do 3^ou know who that cabin belonged to?

Mr. McGinn.—"We object to that as immaterial

and not proper cross-examination.

The COURT.—Overruled.

Mr. McGinn.—We except.

(By Mr. COUSBY.)

Q. Do you know who that cabin belonged to ?

A. At that time I did not.

Q. It didn't belong to you? A. No, sir.

Q. It didn 't belong to Henry Oook ?

A. No, sir, not that I know of.

Q. It didn't belong to Captain Barnette?

A. No, sir.

Q. You knew that at that time, did you ?

A. I didn't know that it belonged to them.

Q. Did you make any inquiry of anybody to find

out who owned that cabin?
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Mr. McGinn.—We object to that as wholly im-

material, and it cannot affect the issues of this case

whether he inquired who it belonged to or not.

The COURT.—Objection sustained.

(By Mr. COUSBY.)

Q. What did you do when you went into that

cabin on the 22d of March, 1905 ?

Mr. McGinn.—We object to that as immaterial.

The COURT.—What do you mean by that?

Mr. COUSBY.—I want to see how he went into

possession of it and occupied it and if he kept pos-

session of it. He testified that he went into it on the

22d, and it may be that he lived there and held pos-

session of it.

The COURT.—I will overrule the objection.

Mr. McGINN.—We except.

A. I lived there.

(By Mr. COUSBY.)

Q. How long did you live there after the 22d of

March, 1905?

A. To about the tenth day of June.

Q. Who lived there with you?

A. Henry Cook. Pete Morrison lived there a

while with me.
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Q. Did you ever get any permission from any-

body to live in or occupy that cabin ?

Mr. McGinn.—We object to that.

The COURT.—Objection sustained.

(By Mr. COUSBY.)

Q. You say you commenced to stake this Dome

Group location up on the 23d of March, 1905 ?

A. Yes, sir.

Q. How many stakes did you put in on that day?

A. I don't remember exactly; twenty, or one or

two over that, I don 't remember which.

Q. How many did you put in altogether to mark

the boundaries of the Dome Group location f

A. There are twenty-five stakes besides the initial

stake.

Q. That is 26 stakes altogether.

A. I believe so.

Q. And there were two initial stakes, were there %

A. No, there were not two initial stakes.

Q. Didn't you put another initial stake up on the

24th of March <?

A. I had a temporary one up on the 23d. It was

not tall enough so I put another one up on the 24th.

(By the COURT.)

Q. Did you replace the first one with the second ?

A. Yes, sir.
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(ByMr. COUSBY.)

Q. So you put up 26 stakes altogether, did you ?

A. Yes, sir, that would make 26.

Q. Are you positive of that ?

A. As near as I can be, I guess.

Q. I will ask you if when your deposition was

taken the following questions were asked you and

you made the following answers. Page 9. (Reads :)

'

' Q. How many stakes did you put up on the 23d ?

"A. I think I got up 20 stakes.

"Q. How many stakes were put up altogether to

mark the boundaries of the location"?

"A. Twenty-five.

"Q. And you put the other five up on the 24th of

March, did you? A. Yes, sir.

"Q. Are you sure of that?

''A. I am sure I put the stakes on the 24th of

March.

'*Q. Was the staking completed on the 24th of

March ? A. It was.

"Q. Were any further stakes placed to mark the

boundaries of the location after the 24th of March,

1905? A. No, sir."

Did you make those answers to those questions at

the time of your deposition ? A.I did.

Q. How is it that you testified at that time that

only 25 stakes were put up ?
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A. I thought that was all there was, but I see by

the map that I hadn't counted the initial stake.

Q. Did you locate this claim as the agent of any-

body? A. Did I locate it as the agent ?

Q. Yes.

A. Yes, sir; I suppose you would consider it as

an agent.

Q. Who were you the agent of in the location of

this claim?

A. Henry Cook told me to go ahead and do the

location.

Q. And you located the claim for Henry Cook ?

A. Henry Cook and myself and the other parties

named in the location.

Q. Were you acquainted with the other six claim-

ants named in the location certificate filed, other than

yourself and Henry Cook, at that time?

Mr. McGinn.—We object as immaterial.

The COURT.—I will overrule the objection.

Mr. McGinn.—We except.

A. No, sir.

(By Mr. COUSBY.)

Q. Had you any authority to locate a placer min-

ing claim for A. T. Armstrong at that time ?

Mr. McGINN.—We object as immaterial.
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The COURT.—Objection overruled.

Mr. McGINN.—We except.

A. None, only just what I stated.

(By Mr. COUSBY.)

Q. Only that Henry Cook told you to locate it ?

A. (Nods in affirmative.)

Q. Had you any authority on the 23d and 24th

days of March, 1905, to locate a placer mining claim

for W. H. Sumner, Y. L. Newton, M. E. Armstrong,

L. T. Selkirk or A. R. Armstrong ?

Mr. McGINN.—We make the same objection as

immaterial.

The COURT.—Objection overruled.

Mr. McGINN.—We except.

A. The same answer as the other.

(By Mr. COUSBY.)

Q. Had you ever seen any of those parties at

that time ?

Mr. McGINN.—The same objection as immaterial.

The COURT.—Objection overruled.

Mr. McGINN.—We except.

A. No, sir.

(By Mr. COUSBY.)

Q. Have you ever seen any of them since that

time?
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Mr. McGINN.—The same objection, as immaterial.

The COURT.—Objection sustained.

(By Mr. COUSBY.)

Q. Did you know on the 23d and 24th days of

March, 1905, whether those six persons I have named

or either of them were actual existing persons?

Mr. McGINN.—We make the same objection, as

immaterial.

The COURT.—Objection overruled.

A. From personal knowledge I did not know.

(Here the Court takes a recess until 10 A. M. to-

morrow.)

Trial—Second Day.

April 26th, 1907, 10 A. M.

J. C. RIDENOUR resmnes his testimony on cross-

examination.)

(By Mr. COUSBY.)

Q. Mr. Ridenour, you testified yesterday that the

list of names which you used as locators of this prop-

erty was sent out to you by Captain Barnette ?

A. Yes, sir.

Q. And they got out there on the 22d of March,

1905? A. Yes, sir.

Q. In a box of grub that was sent out?
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Mr. McGinn.—He did not testify to that.

(Argument.)

Q. That list of names came out with some supplies

that were sent out to you by Captain Barnette %

A. Yes, sir.

Q. Up to that time you did not know in whose

name or names this location was going to be made?

A. I did not know the six names, outside of Mr.

Cook's and mine.

Q. Was that simply a list containing these six

names, or was it a location certificate that was pre-

pared and sent out with these supplies %

A. It was a prepared location notice.

Q. And that was the location notice that you

posted afterwards upon your initial stake of this

Dome Group Claim? A. Yes, sir.

Q. And that location notice which you posted

upon your initial stake was identical with the location

notice which was afterwards recorded on the 17th of

April, 1905, of this Dome Group ?

A. Yes, it was identical, with the exception that

the blanks that were in the notice when I received

it I filled out myself.

Q. What blanks were those ?

A. The directions between the stakes.

The COURT.—Q. Do you mean the directions or

the description of the property?
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A. The directions according to the compass, be-

tween the stakes.

Q. Do you mean that the property was described

and the stakes set out in that location notice and that

all you did was simply give the direction from stake

to stake, or do you mean that a description of the

property—the description of the boundaries of it ?

A. No, all I done was to take my directions and

fill in the blanks, giving the directions between the

stakes.

Q, On the notice that was sent out to you did the

number of stakes appear?

A. A number of blanks appeared with the number

of stakes; there were more stakes appearing on the

blanks than what I used.

Mr. COUSBY.—Q. So that all the filling in that

you did was to state the direction from stake to stake ?

A. Yes, sir.

Q. The distances were contained in that notice

that was sent out to you ?

A. Yes, but I changed one of the distances from

660 feet to 330 feet.

Q. The number of the stakes from 1 down to 25

was contained in that notice?

Mr. McGINN.—We object as wholly immaterial.

The COURT.—The objection will be overruled.
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Mr. McGinn.—We take an exception.

A. Yes, there was. I think it called for 26 or 27,

T do not remember.

Q. Was that a typewritten notice?

A. Yes, sir.

Mr. McGINN.—We object to that as immaterial.

The COURT.—I will overrule the objection.

Mr. McGINN.—We save an exception.

Q. Were the names of these eight locators type-

written upon this notice at that time ?

A. Yes, sir.

Q. Do you know who prepared that notice ?

A. Mr. McGinn prepared it, I believe.

The COURT.—Do not tell us anything you be-

lieve. All they ask you for is your absolute knowl-

edge of the thing, not what you believe, or what you

think, or what you understand, but what you know.

Q. Had any arrangement been made with you,

prior to the time of receiving this location notice, as

to what particular ground was to be staked by you in

the Dome Group claim?

Mr. McGINN.—We object to that as immaterial,

irrelevant, and incompetent, not proper cross-exam-

ination, and it does not tend in any way to prove any

allegation in the pleadings.
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The COURT.—I will sustain the objection, as I do

not think it is material.

Mr. COUSBY.—We will save an exception.

Q. In staking this claim, did you simply follow

the instructions contained in this location notice or

did you choose the ground yourself?

A. I followed the instructions mostly. I choosed

a little of the ground myself.

Q. Did you select the place where to put the in-

itial stake? A. Yes, sir.

Q. Nothing had been said to you by Mr. Cook or

by Captain Barnette as to where the initial stake of

this claim was to be put ?

A. Well, I cannot remember whether Mr. Cook

said anything about where to set it or not.

Q. When Mr. Cook told you to locate or stake this

claim, did he tell you what ground he wanted you to

stake ?

A. Yes, he did tell me what ground we had in-

tended to take in.

Q. Did he tell you where to put your initial stake ?

A. I have answered that once.

The COURT.—Answer it again.

A. I do not remember whether he told me where

to set it or not.

Q. You did this staking yourself with nobody

present? A. Yes, sir.
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Q, In addition to this typewritten notice of loca-

tion, wMdi was put upon an initial stake, did you

also write a notice of location upon an initial stake ?

A. I wrote a notice of location on the 23d on an

initial stake.

Q. What did you put in that notice at that time ?

A. I wrote a notice claiming 160 acres for placer

mining purposes and put the names of the locators

on.

Q. Did you have this typewritten notice at that

time? A. I did, sir.

Q. Why did you put that up ?

A. For the simple reason that I wanted to set my
stakes and get my directions so I could fill out the

blanks in the notice.

Q. When did you post the typewritten notice up %

A. On the 24th of March, 1905.

Q. Now, you testified to having sunk a shaft upon

the upper portion of this Dome Group claim in April

and May, 1905 ? A. Yes, sir.

Q. Do you know what part of the ground covered

by the Dome Group location is commonly known as

number one below, side claim, first tier, right limit?

A. Do I know ?

Q. Yes, sir. A. Yes, sir.

Q. I will ask you to state whether it was within

the boundaries of that claim known as number one
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below, first tier, right limit of Dome Creek, that this

shaft, which you testified to as having first been sunk

in April and May, 1905, was sunk?

Mr. McGinn.—We object to that as incompetent,

irrelevant and immaterial, nor proper cross-exam-

ination, and assuming that there was a placer min-

ing claim number one below, first tier, right limit of

Dome Creek, calling for a conclusion of the witness

and asking him to judge whether there is a placer

mining claim number one or not.

The COURT.—I will sustain the objection to the

question, basing it upon the form of it. If you re-

frame your question so as to conform to the pre-

ceding question

—

Mr. COUSBY.—^I take an exception.

Q. You say you do know the part of the Dome

Group claim which has been commonly called number

one below, first tier, right limit of Dome Group ?

A. Yes, sir,

Q. Was it within that part of the Dome claim that

this shaft number 1 you have referred to was sunk ?

A. Yes, sir.

Q. Now, you commenced working that shaft, you

say, on the 24th of March, 1905 ? A. Yes, sir.

Q. Had you done any panning or prospecting
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upon the surface of this Dome Group claim at any

time prior to commencing this shaft?

A. No, sir.

Q. Upon what date did you first discover any min-

eral or gold whatsover within the boundaries of the

Dome Group claim as located by you ?

A. The 15th of April, 1905.

Q. That was the day upon which you panned from

4 to 5 colors about 10 feet in the gravel ?

A. Yes, between 10 and 15 feet in the gravel.

Q. That would be about 75 feet from the surface

of the claim "? A. Yes, sir.

Q. And about 50 feet from bedrock 1

A. Yes, sir.

Q. That was the first panning which was ever

done by you in that shaft?

A. Yes, sir, I believe it was.

Q, That was the first panning which was ever

done by anybody, to your knowledge in that shaft?

A. Yes, sir.

Q. How many pans did you take on that day %

A. Two pans that I remember of.

Q. And in the second pan you got two or three

colors? A. Yes, sir.

Q. That is all the panning which you did at that

time? A. Yes, sir.
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Q. You did no more panning in that shaft until

May?

A. I do not remember of any more panning by

me.

Q. You do not claim to have done any more pan-

ning in that shaft until the month of May, 1905

1

A. No, sir, I do not claim that I did.

Q, And nobody else did, to your knowledge ?

A. No, I do not remember seeing any other pan-

ning done.

Q. Are you positive that it was on the 15th of

April that you did this panning?

A. Yes, sir.

Q. It could not have been on the 16th of April?

A. It was on the 15th.

Q. Did you ever read 3^our amended complaint in

this action?

A. A portion of it, I believe.

Q. You know it is claimed that the first discovery

of mineral was made upon this ground on the 16th

of April, 1905 ?

A. No, I do not know anything of the kind.

Q, Did you make an affidavit upon your applica-

tion for injunction in this case last August?

A. I believe so.

Q. Did not you state in that affidavit that you
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discovered gold on this Dome Group claim on the

16th of April, 1905 %

Mr. McGinn.—We object to that as incompetent,

irrelevant and immaterial; that it is an attempt on

the part of the defendants in this action to impeach

this witness on immaterial matter ; they cannot ques-

tion the witness about anything that was written or

signed by him without first presenting the writing to

him, to give him an opportunity to inspect it.

Mr. COUSBY.—I will ask the clerk to let me have

that affidavit so I may produce it to the witness if

he demands it ; it is the affidavit of Henry Cook and J.

C. Ridenour.

The COURT.—I do not see the materiality of it.

Mr. COUSBY.—The time of discovery may be

very material in this case, because the question of the

priority of these locations may depend upon the time

when discovery was made on the different locations.

(Here the clerk hands document to Mr. Cousby,

who inspects it and hands it to the witness.)

Q. I will ask you if that name *' J. C. Ridenour"

is your signature ? A. Yes, sir.

Q. I will ask you if, in your affidavit, you at that

time made the following statements (reads :) "That

immediately after the marking of said boundaries,
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the plaintiffs commenced to sink a hole to bedrock,

for the purposes of making a discovery and pursued

their work diligently and in good faith until about

the 16th day of April, 1905, when they made their

first discovery of gold" referring to the Dome Group

association claim?

Mr. McGinn.—We object to this as irrelevant

and immaterial, for the reason that it does not tend

in any way to impeach the testimony of this witness.

(Argument.)

Mr. COUSBY.—It goes to the credibility of the

witness and we are entitled to fix the exact date of the

discovery of the plaintiffs ; and if he has made state-

ments at other times inconsistent with his present tes-

timony, we have a right to impeach him upon that

point, and it goes to his general credibility.

. The COURT.—I do not think that affidavit does;

if a man swears "about" it does not fix the time defi-

nitely, and it might be the day before or the day after,

I will sustain the objection.

Mr. COUSBY and Mr. STEVENS.—We except.

The COURT (to Mr. STEVENS.)—Is Mr. Cousby

cross-examining for you?

Mr. STEVENS.—I presume so ; I would not be
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allowed to go over the same ground, and we want the

benefit of his cross-examination.

Mr. De JOURNEL.—That is what we understood

from your Honor yesterday, that we could have the

benefit of the cross-examination by Mr. Cousby, with-

out having to go over it, but if there were things that

did not interest his case and were of interest to our-

selves, that we could go over them; I did not think

your Honor's ruling was that we should all go over

the same testimony again.

The COURT.—Very well; who wishes an excep-

tion—the parties represented by Mr. Stevens ?

Mr. STEVENS.—Yes.

The COURT.—And everyone else is represented

in the cross-examination by Mr. Cousby, as I under-

stand it?

Mr. de JOURNEL.—^Yes, so far as his cross-ex-

amination goes.

The COURT.—The objections which Mr. Cousby

makes cover all the defendants in the case ?

Mr. STEVENS.—Yes.

The COURT.—Very well. You (to Mr. Stevens)

and Mr. Cousby are the cross-examiners for all the

defendants.
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Mr. STEVENS.—I believe that has been arranged.

The COURT.—Very well. Proceed.

Q. These colors which you say you found on the

15th of April, 1905—did you claim that at that

time as a discovery for this Dome Group location ?

A. As a discovery of gold.

Q. Answer the question.

The COURT.—I think he has answered it.

Q. Did you claim the finding of those four or five

colors at that time as a discovery of gold upon this

location ?

The COURT,—That question has been answered.

Do you mean, is that the discovery upon which he

bases his claim?

Mr. COUSBY.—Yes.
Q. Do you claim those 4 or 5 colors which you

found as a discovery of mineral to complete the Dome

Group location as a valid placer mining location ?

Mr. McGinn.—We object. What constitutes a

sufficient discovery is a question of fact and a ques-

tion of law and the Court determines that question.

What this witness may claim could not bind any of

the other plaintiffs in this case in any way. He has

already answered the question.

(Argument.)
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The COURT.—I will sustain the objection, as im-

material.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.

The COURT (to Mr. De JOURNEL).—Mr. Cous-

by represents you on the exceptions as well as the

objections.

Mr. De JOURNEL.—Yes, your Honor.

The COURT.—We will let it stand as Mr. Cousby 's

exception, and let these stand as the exceptions of all

clients not represented by Mr. Stevens. In the event,

however, that Mr. Cousby should not take an excep-

tion, any other counsel may do so.

Q. Mr. Ridenour, you testified yesterday in your

examination in chief that you would be justified, from

the colors which you found in April in this shaft

number one, in spending further time and money

upon the property in the expectation of developing a

paying mine ; is that correct ?

A. I think you are mistaken in the date.

Q. What date did you refer to when you said that

you had found gold which justified you in doing fur-

ther work and spending further time upon the prop-

erty?

A, I had reference to what we found on bedrock.
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Q. You had reference to what you found on bed-

rock, in the month of May, 1905 ? A. Yes, sir.

Q. That had no reference whatever to the mineral

which you had found on the 15th day of April, 1905 ?

A. No, sir.

Q. The four or five colors which you found on the

15th of April, 1905, would not have justified you, in

your opinion, in doing any further work upon the

property or spending any further money upon it ?

A. It would justify a man going on down with his

shaft.

Q. Was that a sufficient quantity of mineral to

justify you; in your opinion, in doing further work

upon the property ?

A. It was at that time.

Q. Is that sufficient at any time to justify a man

in doing further work upon a mining claim?

Mr. McGINN.—We object to it upon the ground

that it is incompetent, irrelevant and immaterial and

too general; under all circumstances and conditions

would that be sufficient to justify you in going ahead

and doing work ?

The COURT.—I think the objection is well taken

and I will sustain it.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.
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Q. So that you testif3^ now that these colors, which

were found on the 15th of April, 1905, in shaft num-

ber one, would justify you in doing further work upon

this property ?

A. It would justify a man going on down with

his shaft.

Q. It would ; would it ?

A. It certainly would.

Q. So that it was not what you found on bedrock

that justified you in doing further work ?

A. What I found on bedrock would justify a man

doing further development work on the ground.

Q. How is it that you only referred to what you

found on bedrock in your testimony yesterday?

Mr. McGINN.—We object, as he is assuming some-

thing not testified to by this witness.

(Argument.)

Mr. COUSBY.—I will withdraw that question.

Q. What was the value of these four or five colors

which you found upon the 15th of April, 1905 ?

A. The commercial value %

Q. What was the value of them'?

A. Well, I could not estimate the value of them.

Q. Did they have any value, estimated in dollars

or cents or fractions thereof ?
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A. Yes ; all particles of gold have value to some

extent.

Q, State what the value of them was.

Mr. McGINN.—He just said he could not give the

commercial value.

The COURT.—He said all gold is valuable.

Mr. COUSBY.—I object to Mr. McGinn making

suggestions to the witness while he is under cross-

examination.

The COURT.—He has a right to object or protect

the witness, if he thinks he needs protection. I will

overrule the objection.

Q. Read the question.

(Question read.)

A. I cannot state the value of them.

Q. Would you have been justified, in your belief,

in continuing your work down after you had reached

75 feet from the surface if you had not found any

colors there ?

Mr. McGINN.—We object to that as hypothetical

question based upon something not in evidence in

this case.

The COURT.—I think the objection is well taken

and I will sustain it.
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Mr. COUSBY and Mr. STEVENS.—We take an

exception.

Q. If you had found merely two colors under the

circumstances and conditions under which, you found

from four to five, as you say, would that have justified

you in continuing your work down?

Mr. McGinn.—We make the same objection.

The COURT.—The same ruling.

Mr. COUSBY and Mr. STEVENS.—We note an

exception.

Q. Now, you say that what you found on bedrock

justified you in doing more work and spending

further time upon this location? A. Yes, sir.

Q. And you found from 20 to 25 colors on bed-

rock ; is that true ?

A. I found as high as 25 colors to the pan on bed-

rock.

Q. Were those fine colors also?

A. Most of them.

Q. Were they all fine colors ?

A. Not all of the finest ; no.

Q. What would be the value of them in dollars or

cents or fractions thereof ?

A. The largest value that I got would probably be

a cent ; I could not state positively what the value was,

because I never weighed any of the gold.

Q. And it might be much less than a cent ?
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A. Some of them were
;
yes.

Q, Did you ever weigh up 20 or 25 colors to see

whether that would weigh a cent in value ?

A. I never counted colors when I weighed them.

Q. You are just making a guess at that, are you?

A. I am guessing at the value of them from the

experience I have had in weighing gold.

Q. You drifted about 10 or 15 feet at the bottom

of that shaft?

A. Yes, 15 feet at least.

Q. And then you stopped work ?

A. Stopped work in that particular shaft; yes.

Q. Why did not you continue in that shaft if you

had found sufficient gold to justify you in putting in

further time and work in it?

A. The indications in the bottom of the shaft were

that the shaft was a little too far away from the pay-

streak to do further development work in that shaft.

Q. So the indications were that you would not be

justified in spending any more money or putting in

any more time in that shaft?

A. Not in that shaft, no.

Q. How far away from the place where this num-

ber one shaft was did you next commence to work

upon this property?

A. Well, it was probably 2700 feet.
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Q. There was not anything found in shaft num-

ber one to indicate that there was pay in shaft num-

ber two, 2700 feet away, was there?

Mr. McGinn.—We object to that as being absurd

and ridiculous, and as incompetent, irrelevant and

immaterial.

The COURT.—I will overrule the objection.

Mr. McGinn.—We note an exception.

(Question read.)

A. There was indications in shaft No. 1 that the

pay was higher up the hill, so we sank No. 2 higher

up the hill and farther down stream, as the indica-

tions led us to believe that number two would be closer

to the paystreak at least than Number One was.

Q. (Mr. McGinn.) What do you mean by

"Number Two"?

A. Number Two shaft.

Q. (Mr. COUSBY.) How much farther up the

hill was shaft Number Two sunk than shaft Number

One?

A. I do not know just how much higher it would

be.

Q. Just state as near as you can.

The COURT (to Mr. COUSBY).—How do you

mean—in altitude?
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Mr. COUSBY.—With reference to the hillside and

the creek.

The COURT,—Do you mean in altitude, or in dis-

tance from the creek ?

Mr. COUSBY.—Distance from the creek.

A. Do you want to know how much farther it was

away from the creek?

The COURT.—That is what he wants to know.

A. I never measured to see how much farther it

was.

Q. Did you commence this second shaft that was

put down? A. Yes, sir.

Q. If the indications in shaft Number One were

that the pay was higher up the hill, why did you not

ascertain when you put jour second shaft down that

you were putting it down higher up the hill ?

Mr. McGinn.—We object to that as immaterial.

The COURT.—Objection overruled.

A. We were satisfied that we were farther up the

hiU.

Q. But you cannot say how much?

A. No.

Q. It was 2700 feet downstream?

A. About that far.
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Q. Was there anything found in this first shaft,

Number One, to indicate tliat you would be justified

in putting in your work 2700 feet downstream?

Mr. McGinn.—We submit that that is the very

question he asked before and that it has been an-

swered.

The COURT.—I think that is true.

Q, Did you consult with Mr. Cook as to where

number two shaft should be put down?

A. Yes, we talked about where we would sink

number two.

Q. You and Mr. Cook? A. Yes, sir.

Q. When did you commence number two shaft?

A. On the 10th day of June, I believe, 1905.

Q. Do you laiow that part of the Dome Group

location that is commonly called Four below, first

tier, right limit? A. Yes, sir.

Q. State whether it was within the boundaries

of number four that this second shaft was sunk ?

A. Yes, sir.

Mr. McGINN.—We object to the foi*m of that

question. We have no objection if he puts his ques-

tion : If it was within the boundaries of what is com-

monly known as number four.

The COURT.—That is the same question on which
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I ruled a little while ago: I will sustain the objec-

tion as to the form of the question.

Mr. McGinn.—We move that the answer be

stricken out.

The COURT.—It may be stricken.

Q. State whether it was within the boundaries of

the claim commonly called number four below dis-

covery, first tier, right limit of Dome Creek, that

shaft number two was sunk by you ?

A. It was.

Q. On what date did you first find any gold in

shaft number two ?

A. I do not remember the exact date.

Q. State what month it was.

A. In the month of July.

Q. About the latter part of July?

A. I should judge from something about the 15th

on out to the latter part.

Q. Who made that discovery ?

A. I do not know which one of us made the first

discovery ; Cook or I, one.

Q. On what date did you first make any discov-

ery of gold in that shaft which would justify you in

doing any further work upon the property ?

A. I could not give you the exact date.
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Q. State as near as you can.

A. It would be somewhere about the latter part

of July.

Q. What quantity of mineral did you find at that

time?

A. We found something like about four feet of

dirt that would go from 2 to 20 cents to the pan, as

near as I can recollect.

Q. When you first commenced to work in shaft

number one, what was there to justify you in doing

any work in that shaft?

A. I do not understand you.

Q. What was there to justify you in sinking shaft

number one when jou commenced it ?

Mr. McGINN.—I think that question is objection-

able as asking something not in evidence in this case

;

that he was justified

—

The COURT.—I will sustain the objection to the

question, if there was an objection.

Mr. COUSBY and Mr. STEVENS.—We desire

an exception.

Q. At time you located the property on the 24th

of March, 1905, you had no knowledge of the exist-

ence of any mineral within the limits of the Dome

Group claim? A. No, sir.
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Q. How did you come to locate that ground as a

placer mining claim without any knowledge that

there was any mineral in it ?

A, I thought that Dome would be a likely creek

to get prospects of a paystreak being developed and I

would take a chance at it.

Q. You thought that Dome Creek would be a

likely creek and you would take a chance at locating a

claim there ?

A. Yes, sir, and developing pay.

Q. You say you had a boiler out upon this prop-

erty in April, 1905, A. Yes, sir.

Q. When did you get that out there ?

A. I could not give you the exact date ; somewhere

around the 10th or 12th of April, I believe.

Q. Who brought it out ?

Mr. McGINN.—We object as immaterial.

(Argument.)

Mr. COUSBY.—It might make a material differ-

ence as to whose boiler it was ; it might belong to some

of these defendants.

The COURT.—If you inquired whether it was on

the ground when he got there or whether it was

brought there afterwards, or whether it was his or if

it belonged to somebody else—all those things would
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be material ; but how it got there, whether in the win-

ter or summer, or who brought it, I do not think is

material. I will sustain the objection to the question.

Mr. COUSBY and Mr. STEVENS.—We note an

exception.

The COURT.—Not to that general line of inquiry

as to the ownership of the boiler, but merely as to how

it got there.

Q. State who owned that boiler, Mr. Ridenour.

Mr. McGINN.—I object to that as immaterial.

The COURT.—I will overrule the objection.

Mr. McGINN.—We except.

A. Captain Bernette owned the boiler.

Q. Were any other boilers out upon this location

prior to the time Captain Barnette sent this boiler

out?

Mr. McGINN.—We object to that as immaterial;

not proper cross-examination.

The COURT.—I will overrule the objection.

Mr. McGINN.—We save an exception.

A. I do not quite understand you.

Q. Read the question.

(Question read.)
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The COURT.—There is no evidence that Captain

Barnette sent the boiler out; he said it was Captain

Barnette's boiler.

Mr. COUSBY.—There has been no objection to it

on that ground.

Mr. McGinn.—We urge that ground too, and this

witness has not testified to any other boiler in his di-

rect examination. What difference would it make if

there was another boiler out there ? It can not bear

upon any of the issues of our case-in-chief.

The COURT.—I will overrule the objection.

Mr. McGINN.—We save an exception.

(Question read.)

A. I hadn't seen any.

Q. Did Captain Barnette have any interest in this

Dome Group location at this time ?

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—I will sustain the objection.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.

Q. What interest, if any, have you in the Dome

group claim f

A. I own a one-sixth interest.
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Q. What interest in the Dome group claim did

you have at the time of this location ?

A. A one-eighth.

Q. When did you get the remainder of your inter-

est?

A. I do not remember the date when I did get the

remainder.

Q. About when was it ?

A. I think it was along in August of the same

season, 1905.

Q. From whom did you get that?

A. From the other associates in the location.

Q. Did you get any deed for that?

A. Yes, sir.

Q. From what other associates did you get this

remainder of j^our one-sixth interest ?

A. Armstrong

—

Mr. McGMNN.—We object as wholly immaterial.

The COURT.—It might go to the question as to

who the other associates were, if they were actual

persons. I will overrule the objection.

Mr. TOZIER.—We except.

The COURT.—Finish your answer.

Q. Who did you deal with with reference to get-

ting your interests?
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A. Captain Barnette gave us the interests.

Q. Who else had any interest in this Dome Group

location at the time it was located, besides yourself?

A. Who else had an interest ?

(By the COURT.)

Q. Yes, at the time you located it?

A. Why, the parties named in the location notice.

Q. Anyone else ?

A. Not to my knowledge.

(By Mr. COUSBY.)

Q. Was any arrangement or agreement between

you and Captain Barnette made at any time to the

effect that Captain Barnette was to have one-third of

this location?

Mr. McGINN.—We object to this upon the ground

that it is irrelevant, incompetent and immaterial, and

not proper cross-examination, and the witness has

testified that nobody was interested in that property

to his knowledge except the persons named as loca-

tors.

The COURT.—Objection sustained.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.
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(By Mr. COUSBY.)

Q. What interests did Henry Cook have in the

location at the time it was made ?

A. An equal interest; one-eighth, the same as I

had.

Q. What interest has Henry Cook in the location

at the present time?

A. He owns a one-sixth.

Q. Who, besides you and Henry Cook, owns any

interest in that claim at the present time ?

A. The original locators.

Q. State who else has any interest.

A. The three Armstrongs, Sumner, Selkirk and

Newton.

Q. Who besides those people ?

A. Well, I don't know.

(By the COURT.)

Q. Is there anyone else besides those %

A. Not to my knowledge, my personal knowledge,

no.

Q. Do you know whether McGinn & Sullivan have

any interest in that location?

A. I have never seen any deeds where they had

an interest.

Q. Do you know whether they have any interest

in that location?
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The COURT.—Answer the question, yes, or no.

Mr. McGinn.—What does he mean by the loca-

tion?

The COURT.—I suppose you mean that Dome

Group Association.

Mr. COUSBY.—Yes, sir.

The COURT.—(To the witness.) Certainly that

shouldn't take much time to answer yes or no. You

know or you don't know.

A. No, I don't know for sure.

(By Mr. COUSBY.)

Q. Do you know whether Captain Barnette has

any interest in that location?

A. No, sir.

Q. You don't know? A. No.

Q, Did you see any stakes of an}^ other mining

claims within the ground located by you as the Dome

Group, at the time you located it?

Mr. McGINN.—We object to that as irrelevant, in-

competent and immaterial, and not proper cross-ex-

amination.

The COURT.—I will overrule the objection.

Mr. McGINN.—We accept.

A. I saw stakes at various places, yes sir.



John Klonos et al. 257

(Testimony of J. C. Ridenour.)

(By Mr. COUSBY.)

Q. You knew at that time that the ground was

covered by other locations?

Mr. McGinn.—We object to that as incompetent,

irrelevant and immaterial, and assuming something

that is not in evidence in this case, that it was covered

by other locations, and it attempts to make this wit-

ness the judge of whether there were other locations

there, or not, which is a matter to be tried in this case.

The COURT.—I will sustain the objection.

Mr. COUSBY and Mr. STEVENS.—We save an

exception.

(By Mr. COUSBY.)

Q. You knew at that time that the ground had

been staked for other people ?

A. Yes, sir, I saw stakes that indicated it had

been.

Q. And you saw notices of location posted here

and there upon those stakes?

Mr. McGINN.—We object to that as immaterial.

The COURT.—I will overrule the objection.

Mr. McGINN.—We except.

A. Yes, sir, I saw notices at various places.
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(By Mr. COUSBY.)

Q. A short time after you went into this cabin on

number one below, somebody came and ordered you

to get out of it, didn't they?

Mr. McGINN.—We object as not proper cross-ex-

amination and wholly immaterial.

The COURT.—I think it is material. He testi-

fied, if I remember on direct examination yesterday,

that he went into this cabin. Then on cross-examina-

tion later he testified that he lived there, and it might

be that he was a trespasser.

Mr. McGINN.—But that would be a matter of de-

fense in this case.

The COURT.—They cannot prove their case by

the cross-examination of your witness, but on cross-

examination they can show what the character of his

possession of the cabin was. I will overrule the ob-

jection.

Mr. McGINN.—We save an exception.

A. I never was ordered to get out of the cabin.

(By Mr. COUSBY.)

Q. Somebody came along and claimed the cabin,

didn't they?

Mr. McGINN.—We object as irrelevant, incom-

petent and immaterial, what somebody else claimed.
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The COURT.—Objection sustained.

Mr. OOUSBY and Mr. STEVENS.—We save an

exception.

(By Mr. COUSBY.)

Q. What kind of a cabin was this that was on

the ground at the time you went on it ?

Mr. McGinn.—We object as wholly immaterial.

The COURT.—Objection overruled.

Mr. McGINN.—We except.

A. There was a small cabin with a shed roof, I

should judge about twelve feet square. I never

measured it.

Q. It was a cabin that had been just recently built,

was it not?

Mr. McGINN.—We object to that as wholly im-

material when it was built.

The COURT.—I will overrule the objection.

Mr. McGINN.—We except.

A. It looked like it had been built the season pre-

vious. I couldn't tell by the looks of the building

what time it had been built.

Q. It looked like it had been built about January,

two months before, didn't it?

Mr. McGINN.—We object as calling for the con-

clusion of the witness.
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The COURT.—Objection overruled.

Mr. McGinn.—We except.

A. I couldn't tell by the looks of the cabin when

it had been built.

(By Mr. COUSBY.)

Q. Did you notice any chips or cuttings of wood

on the snow around the cabin ?

Mr. McGinn.—We object as wholly immaterial.

The COURT.—Objection overruled.

Mr. McGinn.—Exception.

A. Yes , there were chips of wood around the

cabin.

(By the COURT.)

Q. Do you mean around the cabin on the snow in

answer to his question ? He asked you if there were

chips around the cabin on the snow.

A. No, not around the cabin on the snow. There

were chips in front of the cabin.

Q. On the snow?

A. Yes, sir, there were exposed chips there, if I

remember correctly.

(By Mr. COUSBY.)

Q. You could tell from seeing the cabin and these

chips that it had been built that winter?



Jolin Klonos et al. 261

(Testimony of J. C. Ridenour.)

A. Those chips were where men had been chop-

ping wood for fire.

Q. Could you tell from looking at the cabin that

it had been built that winter?

Mr. McGinn.—We object to that.

The COURT.—Objection overruled. Answer yes

or no.

A. No, I couldn't tell.

(By Mr. COUSBY.)

Q. Where was that cabin located with reference

to the initial stake on the Dome Group claim?

A. It would be about 100 feet uphill and a little

bit down stream.

Mr. COUSBY.—I will ask the Court that the wit-

ness mark on the plat the point where the cabin was

located.

The COURT.—Yes.

(By Mr. COUSBY.)

Q. Place a mark on the plat known as plaintiffs'

Exhibit 1 at the point where the cabin which you

have referred to was situated.

Mr. McGINN.—I want the witness to be careful

because the map is drawn on a scale of one inch to 100

feet.
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The COURT.—Very well.

The WITNESS.—Do you want me to give the

exact spot the cabin was located in ?

The COURT.—^As near to it as you can.

A. The cabin would be close in to there. (Show-

ing on plat.)

The COURT.—Make a circle and mark it with the

letter ''A."

(Witness marks on plat as directed by the Court.)

Mr. COUSBY.—That is all.

(By Mr. STEVENS.)

Q. Mr. Ridenour, in your cross-examination by

Mr. Cousby you stated that the discovery which

you claimed to have made in shaft No, 1 indicated

that the pay was further uphill or further away from

the stream and down stream.

Mr. McGinn.—He didn't say that, and we object

to it on that ground.

(Argument.)

Mr. STEVENS.—I will withdraw the question.

Q. Do you wish the Court to understand that the

discovery of mineral which you claimed to have found

in shaft No. 1 indicated to you that more mineral
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could be found further uphill or further away from

the stream on the right limit ?

A. Yes, sir, the indications of mineral that we

found with the dip in bedrock indicated that it was

further up the hill.

(By the COURT.)

Q. Do you mean that the mineral that you found,

or the mineral and the general conditions as you went

down that shaft ? This question asks for the mineral

that you found. Listen to these questions carefully.

(To Reporter.) Read the question.

(Question read.)

A. The mineral wouldn't indicate itself the di-

rection you would have to go %

Q. Then there was nothing in the way of mineral

which you found in shaft No. 1 that indicated that

there was any more mineral further uphill or away

from the stream. That is true, isn't it?

Mr. STEVENS.—Answer that yes or no, if you

know.

Mr. McGinn.—We object to it, and we object

to counsel addressing the witness in that kind of

manner directing him how he shall answer the ques-

tions.

The COURT.—I think he is entitled to an answer

yes or no, and if there are any explanations to make
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he can make them in response to jour questions on

redirect.

Mr. McGinn.—We save an exception.

The COURT.—Answer yes or no, if you under-

stand. If you don't understand the question ask to

have it repeated.

Mr. McGINN.—Will your Honor instruct the wit-

ness to this effect : that he may answer yes or no and

then make his explanation.

The COURT.—If there is any explanation to be

made it should be brought out by you, I think. I

think counsel is entitled to answers to his questions.

Mr. McGinn.—But at the same time the witness

is entitled to have his statements fairly put down in

the record.

The COURT.—He is entitled to that, but that

should he brought out by you.

Mr. McGinn.—That is the situation; I have al-

ways understood the rule to be that in a case of that

kind a witness may answer yes or no and then ex-

plain or qualify his admissions by yes or no by sur-

rounding circumstances, because it makes it appear

in the record in this case, and it will so appear to

the Circuit Court of Appeals, that the witness an-
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swers yes or no, and on his direct examination it

shows that he comes in and offers his explanation at

that time.

The COURT.—I think we will save time if we

follow the rule of the witness answering the questions

as they are put. If there is anytihng wrong coun-

sel on redirect have all the time they want to straight-

en it out. But I think on cross-examination counsel

are entitled to answers to their questions.

Mr. McGINN.—We except.

The COURT (to Reporter).—Read the question.

(Question read.)

A. Yes, that will be true.

(By Mr. STEVENS.)

Q. Was there anything in the mineral which you

found in shaft No. 1 or which you claimed to have

found, to indicate that there was any more mineral

further down the stream within the boundaries of

what you claim to be the Dome Group claim.

The COURT.—He asked you simply as to the min-

eral.

A. If there was any indications in the mineral?

(By Mr. STEVENS.)

Q. In the mineral which you found. Read the

question.
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The COURT.—By mineral you mean gold.

Mr. STEVENS.—Any mineral he found there.

The COURT.—That is different; he might find

other minerals besides gold.

Mr. STEVENS.—He can answer yes or no.

The COURT.—I don't think that is fair to the

witness.

Mr. STEVENS.—I will limit that to gold.

The COURT.—If you limit it to gold it is differ-

ent. That is the only mineral we have been talking

about.

Mr. STEVENS.—I will change that from mineral

to gold.

The COURT.—Read the question.

(Question read as amended, substituting "gold"

for "mineral.")

Mr. McGinn.—I think an objection should be sus-

tained to that. There is nothing in the gold that

would indicate that there was gold up this way.

There wouldn't be arrows on it pointing to northeast

or south.

Mr. STEVENS.—It is preliminary.

The COURT.—I will allow it.
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Mr. MeGINN.—We except.

(Question read.)

A. There was nothing in the gold that I know of

that would indicate anything.

(By Mr. STEVENS.)

Q. Was there any other mineral except gold that

you found in shaft No. 1 ?

A. I don 't remember of any other mineral. There

might have been some magnetic iron, but I don't re-

member.

Q. You didn't pay any attention to that if there

was. A. No.

Q. Was there anything in the character of any

of the mineral through which you penetrated in sink-

ing shaft No. 1 that would indicate that you would

find any gold or other precious mineral further down

stream from shaft No. 1 ?

A. Well, the gravel was all well worn, smooth

wash gravel, showing that it had travelled.

The COURT.—He wants to know if there was any-

thing. You don 't need to explain. All you need do

is to answer yes or no whether there was anything

there that did indicate it. A. Yes, sir.

(By Mr. STEVENS.)

Q. Was there anything in the character of the dirt

or other substance through which you passed in sink-
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ing shaft No. 1 to indicate that there existed gold or

other precious metal further upstream ?

A. Yes, sir.

The COURT.—Further upstream? Do you mean

uphill or upstream?

Mr. STEVENS.—Upstream.

The COURT (to Witness.)—Do you understand

this question? A. Yes, sir.

The COURT.—What is your answer?

A. Yes, sir.

(By Mr. STEVENS.)

Q. Then, as a matter of fact, you wish to be un-

derstood that the substance through which you passed

in shaft No. 1 would indicate that there existed more

gold both up and downstream within the boundaries

of this Dome Group as you claim it ; that is true, is it ?

A. Yes, sir. .

Q. Was there any reason from the appearance of

bedrock itself at the bottom of the shaft No. 1 that

would indicate the existence of any more gold down

stream ?

A. I don't quite get the meaning of that.

The COURT.—I think the word "reason" in the

first part of the question may confuse the witness.
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Mr. STEVENS.—I will withdraw that question.

(By Mr. STEVENS.)

Q. From what you found on bedrock in shaft No.

1 could you state whether any gold existed down

stream from that shaft ?

A. From what I found on bedrock ?

Q. By the appearance of the bedrock ?

The COURT.—The bedrock alone.

Mr. STEVENS.—The bedrock alone.

A. The bedrock alone would hardly tell where the

mineral was at.

Mr. STEVENS.—Then answer yes or no to that.

The COURT.—I think you have your answer.

Mr. STEVENS.—Yes, I guess so.

(By Mr. STEVENS.)

Q. In your answer a moment ago you stated sub-

stantially that the substance through which you pene-

trated in sinking shaft No. 1 was of such a nature or

character as would indicate to you that there was

more gold further downstream and further upstream.

A. Yes, sir.

Q. Described to the Court what that substance

was that led you to believe, would lead you to believe,

that more gold existed downstream or upstream.
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A. Tlie wash gravel, a few quartz boulders in it,

and sediment and stuff, and fine gold scattered

amongst it.

(By Mr. STEVENS.)

Q. That is the gold you have testified concerning?

A. Yes, sir.

Q. Why did you go a distance of twenty-seven

hundred and some odd feet before sinking shaft

No. 2?

A. We went down there to sink that shaft because

there was other boys working close to that place.

They were cross-cutting, and we thought it would be

a good thing for us to go and sink in a line across the

valley with them and commence cross-cutting there

;

and another thing, it was higher up the hill than

where we were working so we had the benefit of their

cross-cutting as well as our own.

Q. That is the reason why you went downstream

instead of upstream? A. Yes, sir.

Q. Does the existence of boulders indicate the ex-

istence of gold?

Mr. McGINN.—We object to that as the witness is

not an expert.

The COURT.—He was qualified as one, although

not called as an expert. I do not think he testified to



John Klonos et ah 271

(Testimony of J. C. Ridenour.)

the finding of boulders alone; he described the gen-

eral conditions, boulders and several other things, and

gold in it all indicated an inference ; and he also testi-

fied that the dip on bedrock had something to do with

the indications.

Mr. STEVENS.—That was on the uphill proposi-

tion, not on the up or downstream.

The COURT.—He said that all of those things put

together indicated it. I do not think he said any one.

I don 't think it is fair to ask the witness if any one of

the elements would indicate, because he testified that

the combination indicated so and so. I will sustain

the objection.

Mr. STEVENS.—We note an exception.

(By Mr. STEVENS.)

Q. Would the existence of wash-gravel such as as

you say you found in shaft No. 1 indicate the exist-

ence of gold either up or downstream from that point.

A. You mean the finding of wash-gravel alone ?

Q. Yes?

A. It would only indicate that there was wash up

and downstream.

Q. Would the indications of wash-gravel, taken

in connection with boulders therein, indicate that

there was gold further up or downstream from that

place?
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Mr. McGinn.—We object to that as the same mat-

ter you Honor sustained an objection to.

The COURT.—If you state all the ingredients, all

the elements, all the materials, that he put into his

other statement, that would be correct, but you take

only two of them.

Mr. STEVENS.—That would be simply a repeti-

tion. I want to analyze this and find out what he

knows about it.

The COURT.—I will sustain the objection to that

question because I do not think it is sufficient under

the testimony already given.

Mr. STEVENS.—We note an exception.

Q. Did you find anything excepting wash-gravel

and boulders in shaft No. 1 which would indicate to

you the existence of gold further downstream or up-

stream? A. Yes, sir.

Q. What did you find? A. Gold.

Q. Did you find anything else besides gold and

wash-gravel and boulders that would indicate to you

that more gold existed further downstream or further

upstream ?

A. Yes, sir, there was sediment mixed with it.

Q. Would the sediment indicate in itself or in



John Klonos et al. 273

(Testimony of J. C. Ridenour.)

connection with the gold and boulders and gravel or

show you that gold existed further down the stream.

A. Yes, sir, the three combined would.

Q. What I mean is, did the sediment have any-

thing to do with indicating to you, taken in connec-

tion with the other substances, that gold existed down

the stream or upstream.

A. Yes, sir, it would have a bearing.

Q. The sediment would ?

A. It certainly would help to indicate.

Q. You would take those things in connection

with the fact that that particular country was miner-

alized, would you not ? A. Repeat the question,

(Question read.)

Mr. STEVENS.—Strilie that out.

Q. In considering, from what you found in shaft

No. 1, the wash-gravel, boulders, gold, and sediment,

which you say you found, that would indicate the ex-

istence of gold further downstream, would you also

take into consideration the mineral character of

Dome Creek that was then known to you ?

A. You mean the mineral contained in the differ-

ent rock ?

Q. The mineral character of Dome Creek?

A. Well, hardly, but I am not much posted on

mineral outside of gold.
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Q. You are posted on gold?

A. A little, yes.

Q. Then you are not able to answer that question,

are you 1

A. Not the way it is put. I wouldn't be able to

answer that.

(Here the Court takes a recess into 2:30 P. M.)

Afternoon Session, April 26th, 1907, at 2 P. M.

Witness J, C. RIDENOUR resumes his testimony

on cross-examination.

(By Mr. STEVENS.)

Q. I believe that you stated that when you got to

the bottom of shaft No. 1, you found indications

which led you to believe that there might be gold

further up the hill, or further from the creek. Is

that true? A. Yes, sir.

Q. And that was on account of the bedrock dip-

ping towards the hill ? Is that true ?

A. Yes, sir, bedrock dipped toward the hill and

gold was also there.

Q. The gold didn't dip towards the hill, did if?

A. Well, no, the gold didn't dip.

Q. Is it not true that the fact that the bedrock

dipped towards the hill would prove that the center

of the valley would be further up the hill, or further

from the creek, as the creek now runs.
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A. The channel, if there was a channel.

Q. The channel, or the center of the channel, or

the center of the valley. Is that true*?

A. Yes, sir.

Q. And by reason of that fact you went a little

further up the hill or further away from the creek,

towards the right limit, when you sunk that second

shaft. A. Yes, sir,

Q. About how many feet further from the creek

did you go when you sunk your second shaft then

where you were on the first shaft *?

A. I couldn't tell you how much further.

Q. Approximately two or three hundred feet

further^

A. Yes, it would be all of 300 feet and possibly

more.

Q. About 300 feet, possibly a little more?

A. It might be twice that far from all I know in

the way of measurements.

Q. Had you any knowledge at the time you staked

the Dome Group that your ground included within

the boundaries of the Dome Group was claimed by

other persons than yourselves as placer mining

ground ?

Mr. McGINN.—To which we object as incompetent
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irrelevant and immaterial. The question here is as

to priority of location in this case.

Mr. STEVENS.—They set forth in their plead-

ings, it is necessary, or I presume they would not

have alleged it, that at the time they entered upon it

it was open, public domain subject to entry. Now

I want to know if he knew at the time this staking

was done, at the time of his entry, of the claims of

any other persons. I submit it is material on cross-

examination of one of the plaintiffs.

The COURT.—He might know that John Doe or

Richard Roe claimed locations there, still it is a ques-

tion of law whether it was open and unappropriated

lands and I do not think it is either material or com-

petent.

Mr. STEVENS.—We note an exception.

Q. At the time you staked the boundaries of the

Dome Group did you know whether or not the ground

was in the boundaries of the Dome Group had been

staked as placer mining locations ?

Mr. McGinn.—We object to that as —

The COURT.—That has already been asked by Mr.

Cousby.

Mr. STEVENS.—It is overruled on that ground ?
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The COURT.—Yes, sir.

Mr. STEVENS.—Note our exception.

Q. You have testified before in your examination

that you received a deed or deeds from the original

locators or some of them to your one-sixth interest

in this claim, or to a portion of your one-sixth interest

in this claim, did you ?

A. I testified that I had received a deed for an

interest more than what I held when I first located

the ground.

Q. Who signed that deed ?

Mr. McGinn.—We object as wholly immaterial.

The COURT.—I will overrule the objection.

Mr. McGinn.—I will save the objection.

A. Captain Barnette.

(By Mr. STEVENS.)

Q. Do you mean, E. T. Barnette %

A. Yes, sir.

Q. Did anyone else sign that deed, excepting Cap-

tain Barnette %

Mr. McGinn.—We object to this on the ground

that it is incompetent and not the best evidence and

immaterial.

The COURT.—It is not the best evidence and I

will sustain the objection on that ground.
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Mr. STEVENS.—We note an exception. That is

all.

(ByMr. deJOURNEL.)

Q. Mr. Ridenour, at the place where your initial

stake is indicated upon this plan here, when you

went to set it there were any lines already cut prior

to your cutting any lines there ?

Mr. McGinn.—We object as incompetent, irre-

levant and immaterial and not proper cross-examina-

tion.

The COURT.—That is virtually the same question

Mr. Cousby asked in a little different form, that was,

if there were any stakes on the ground.

Mr. de JOURNEL.—I want to know what work

was done on the ground. I want to show that there

was other work on the groimd than as testified to

by the witness. He testified there was a cabin and

that was the only work, he didn't testify there was

any other work done. I submit that any work done

on the ground is work on the mine, and any work

that indicated that there was other work before,

that he saw there, seems to me to be relevant and ma-

terial, if he saw it.

The COURT.—I will sustain the objection as im-

material, and that is virtually the same question

asked by Mr. Cousby.
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Mr. de JOURNEL.—^We take an exception.

Q. Did you find the cabin door fastened when you

tried to enter into it.

Mr. McGinn.—We object to that as incompetent,

irrelevant and immaterial, not effecting in any way

the issues in this action or not at this time.

The COURT.—I will overrule the objection as to

that.

Mr. McGinn.—^We save an exception.

A. I don't remember whether it was fastened or

not.

(ByMr.de JOURNEL.)

Q. That cabin is inside of the red lines indicated

on the plat around the place called "No. 1" is it not?

Mr. McGinn.—We object as already testified to

by this witness.

Mr. de JOURNEL.—I am going to show that the

cabin is on the map.

The COURT.—The cabin is marked on the map

by the letter "A." I will sustain the objection.

Mr. McGinn.—At this time I would like to know

for whom Mr. de Journel is appearing and asking

these questions.
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Mr. de JOURNEL.—I am appearing for the al-

leged location No. 3 of Stafford in which we have

an affirmative answer setting up a valid claim by

Burke on No. 1 and also 4 where we have the same

affirmative answer.

Mr. McGINN.—Then I suppose the testimony

will be limited to that as effecting 3 and 4.

The COURT.—The testimony goes to whatever

claims it may effect.

Mr. McGINN.—In one case Messrs. Miller and de

Journel have filed complaints in intervention, and I

take it they are practically plaintiffs in that case,

and I don 't believe they have a right now to come in

and cross-examine our witnesses in support of the

affirmative allegations contained in their complaint

in intervention.

Mr. de JOURNEL.—I am not trying to do that.

I am appearing in No. 3 and No, 4. Zeimer, Pros-

ser and Anchors are defendants in No. 4, for whom

we appear.

Mr. McGINN.—I will state that I have no objec-

tion as to 3 and 4 if the testimony applies to them.

Mr. STEVENS.—I think there is a possibility of

having a misunderstanding on a very important point
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here. The Court overruled some of my questions

upon the ground that the same had been covered by

Mr. Cousby. It has been my understanding that all

of the testimony in this case will be considered in

all of the cases so far as it may relate to them.

The COURT.—I do not know how else we can try

it as otherwise we might just as well try each case

separately.

Mr. STEVENS.—I want the benefit of Mr. Cous-

by 's cross-examination and everybody elses cross-ex-

amination so far as it relates to my clients.

The COURT.—I don't know how else we can try

it.

Mr. McGINN.—I understand it all applies to the

defendants in this case, but as to the complainants

in intervention I suppose they will have to introduce

their testimony. They will practically get the bene-

fit of this testimony though; there is no question

about that.

Mr. STEVENS.—So that there may be no question

in the Circuit Court of Appeals, I want the record

to show that your Honor does consider all this cross-

examination.

The COURT.—The only way I can see in which

we can try the case with expedition is to allow the
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cross-examination of any witness by any defendant

to apply to sucli claim as it may apply to when we

come to consider the testimony.

Mr. McGinn.—The only reason why I brought

this matter up now was, that when they come to of-

fer their testimony in support of their complaint in

intervention, I want to make my objections at that

time, I do not want to be regarded as waiving any

of my rights at this time.

The COURT.—Yes. This cross-examination is

not on the complaint in intervention.

Mr. STEVENS.—Does your Honor intend to have

that in the record that you will not consider any of

the testimony taken now when it comes to the con-

sideration of intervention?

The COURT.—Of course, the testimony will all

be considered on the entire case, but I mean that the

intervenors cannot cross-examine now, because the

intervenor's case does not commence until they in-

troduce affirmative evidence.

Mr. STEVENS.—Unless this testimony is consid-

ered at the final determination of the case on behalf

of the intervenors as well on behalf of the other de-

fendants, it will necessitate the intervenors re-call-

ing the witnesses and going over the entire testimony.
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The COURT.—When we get to that we will see.

Mr. STEVENS.—I want to avoid doing that, and

if it is understood now, we will know what to do.

Mr. de JOURNEL.—I will be very brief. I have

only a few questions.

The COURT.—The clients whom you represent

other than the intervenors are certainly entitled to

cross-examine at this time.

(By Mr.de JOURNEL.)

Q. Did you search the records in the Fairbanks

Precinct before you went and examined the ground

prior to making your alleged location, Mr. Ridenour ?

Mr. McGrlNN.—We object as irrelevant, incom-

petent and immaterial and not pertinent to any is-

sue in this case at this stage.

Mr. de JOURNEL.—It goes to the question of

good faith. It is just as important for a prospector

to search the records as to examine the ground.

The COURT.—I will sustain the objection.

Mr. de JOURNEL.—I take an exception.

Mr. STEVENS.—We desire an exception also.

The COURT.—In your case in chief it is for you

to show whether there was anything in the recorder's

office.
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Mr. de JOURNEL.—There is a good deal of law

on both sides of whether on the prima facie ease they

should show the ground as being unoccupied or not.

The COURT.—If they fail to do that that is to

your advantage.

(ByMr.de JOURNEL.)

Q. You said you received a deed of your one-

third interest signed by Mr. Barnette. When was

that deed given ?

Mr. McGinn.—We object to that as not the best

evidence ; the deed speaks for itself.

Mr. de JOURNEL.—Have you got the deed ? (To

Mr. McGinn.)

The COURT (to de Journel).—Do you mean;

when was it executed or when was it delivered ?

Mr. de JOURNEL.—When was it executed.

The COURT.—Then the objection will be sus-

tained, as the deed speaks for itself.

(By Mr.de JOURNEL.)

Q. When was it delivered f

Mr. McGINN.—We make the same objection.

The COURT.—Objection overruled.

A. When was the deed delivered?
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(By de JOURNEL.)

Q. Delivered to you, yes.

A. I don't remember the date it was delivered.

Q. Can you tell us about ?

A. I think it was some time in September or Au-

gust, 1905 ; that is my impression; I don't know.

Q. That was a full one-third interest ?

Mr. McGinn.—We object as the deed speaks for

itself and is the best evidence.

The COURT.—Objection sustained.

(ByMr.de JOURNEL.)

Q. Have you got that deed with you ?

A. No, sir ; I have not.

Q. Where is it?

A. I don't know whether it is in the vault or not.

Q. Did you record it ?

Mr. McGinn.—We object to that as immaterial.

Here is the deed (handing paper to Mr. de Journel).

The COURT.—Objection overruled.

(By de JOURNEL.)

Q. Was it recorded ?

Mr. McGINN.—We object as immaterial, not the

best evidence. The deed speaks for itself.

The COURT.—Objection sustained.
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Be JOURNEL.—Thought your Honor overruled

if?

The COURT.—I did overrule it once, but I have

changed my mind, besides he added a ground of ob-

jection he didn't have the first time.

(By Mr.de JOURNEL.)

Q. What was the consideration for that deed ?

Mr. McGinn.—We object to that for the reason

that the deed speaks for itself; and, as between the

parties to this action plaintiffs and defendants they

cannot inquire into the consideration for this deed.

If the deed is good as between the parties who ex-

ecuted, these parties cannot question the transaction.

The COURT.—I will sustain the objection on the

ground the deed speaks for itself.

(ByMr.de JOURNEL.)

Q. Are you still the owner of that interest ?

A. Yes, sir.

Q. You have not disposed of it *? A. No, sir.

Q. (Continuing.) In any way?

A. No, sir.

Q. Didn 't you give an option on it ?

Mr. McGinn.—We object as wholly inunaterial.

The COURT.—Objection sustained.



John Klonos et al. 287

(Testimony of J. C. Ridenour.)

(By de JOUENEL.)

Q. You said that in August or September, 1905,

that that agreement was entered into, that that deed

was given to you ?

Mr. McGinn.—We object to that as the witness

didn't testify to that.

(ByMr.deJOURNEL.)

Q. You are quite positive within those two months,

are you % A. No, sir, I am not.

Q. Can you be positive within a certain date, if

it is not within these two months %

A. Within a certain date %

Q. Yes. Can you give us any other date? Can

you be positive between August, 1905, and January,

1906, for instance"?

Mr. McGinn.—Of what?

Mr. de JOURNEL.—That the deed was delivered

to you.

Mr. McGinn.—We object on the ground that the

deed speaks for itself.

(ByMr.deJOURNEL.)

Q. Was it in the year 1905 at all ?

The COURT.—Wait a moment until I rule on the

other question. It is not a matter that can be as-

certained from the deed. It is a question of delivery.
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Mr. McGinn.—I think it says "Signed, sealed

and delivered" on a certain date.

The COURT.—I will overrule the objection.

Mr. McGinn.—We object to it on the further

ground that as to the defendants in this action it is

wholly immaterial whether it was executed in Sep-

tember or whether it was executed in 1906.

The COURT.—It is not a question of when it was

executed, it is a question of delivery.

Mr. McGinn.—And it is immaterial whether it

was delivered in 1905 and 1906. They brought this

matter up on cross-examination and asked him how

much of an interest he owned in this property and

he said a 1/6 interest ; they asked him if he got a deed

of the property, and he said he did ; they asked him

from whom, and he said from his co-locators; now

they ask him when he got that deed, and it is imma-

terial.

The COURT.—I will overrule the objection.

Read the question.

(Question read.)

The COURT.—He wants to know if you can be

positive whether it was delivered to you at any time

between August, 1905, and January, 1906. Answer

yes or no.
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A. No, I couldn't be positive.

(By de JOURNEL.)

Q. What induced you to sink a hole on that part

of the alleged group claim which you claim, at the

particular place that you did ?

Mr. McGinn.—We object to that—

The COURT,—That same question has been asked

and ruled upon in the examination by Mr. Stevens.

Mr. de JOURNEL.—We may repeat ourselves, as

I do not want to overlook anything important.

Q. Did you observe any of the formation of the

surrounding country before you made this location ?

Mr. McGinn.—We object as incompetent irrele-

vant and immaterial. It makes no difference what

he did at that time. He is basing his right to re-

cover on the discovery he made in this shaft No. 1

that he put down.

The COURT.—I will sustain the objection on the

ground it is immaterial.

Mr. de JOURNEL.—We except.

Q. You testified that after you sunk that shaft

1, the indications that you found in the material and

the material itself induced you to sink again, did you

not?



290 Henry Cook et al. vs.

(Testimony of J. C. Ridenour.)

Mr. McGINN.—We object to that because the wit-

ness didn't testify to that.

The COURT.—I think he testified to virtually that

this morning on cross-examination. He is not quot-

ing the direct examination, but is summarizing sev-

eral answers of the witness made this morning on

cross-examination.

A. I believe so.

(By Mr. de JOURNEL.)

Q. Why didn't you sink any nearer than 2,700

feet awa}'-'?

The COURT.—That was gone into this morning.

(By de JOURNEL.)

Q. Is it not a fact that the men who were work-

ing on upper 4, second tier—that you said you knew

the boys that worked there—had at that time located

pay and you knew it ?

A. The time we got down?

Q. At the time you sunk your shaft No. 2 ?

A. Yes, I knew they had pay after we got down

there in that shaft.

Q. Did you now know they had pay before you

went into the shaft and went there; did you know

they had pay?

The COURT.—Do you mean when they com-

menced to sink ?
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Mr. de JOURNEL.—Yes.
A. No, I didn 't know they had pay ; I had heard

they had gold.

(By the COURT.)

Q. When had you heard that? Was it before

you commenced to sink or after?

A. About that time. I wouldn't say positively.

Are you talking about 2 or 1 shaft ?

Mr. de JOURNEL.—About 2.

The COURT.—About 2.

A. I knew they had pay before I started to sink

that shaft, yes.

(By Mr. de JOURNEL.)

Q. Was that the inducement that made you sink

there more than the indications in shaft No. 1 ?

A. The reason we sunk there was because we

knew they had pay there and we had ground adjoin-

ing on theirs, and we wanted to determine the width

of the paystreak, and it was more for our benefit

to sink there to find it than where we first sunk.

Q. Did you know at that time whether they were

sinking on the group claim or some other claim %

Mr. McGINN.—Who are "they"?

Mr. de JOURNEL.—The men who sunk on the

second tier.
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The COURT.—What do you mean by the "group

claim '

' ?

Mr. de JOURNEL.—On the Dome Association

Claim. They call it the Dome Group.

The COURT.—When you say the "Dome Group"

you mean the Dome Association Claim.

Mr. McGINN.—We object to the question as in-

definite.

Mr. de JOURNEL.—I will withdraw the question

and put it in another form.

Q. Did you know at the time when you went and

proceeded to sink on shaft 2 on the Dome Group

Claim, that the men whom you testified you knew

were sinking at about the same place were on the

Dome Group Claim at that time claiming to be on

their own ; that there was a conflict between you ?

Mr. McGINN.—We object to that and ask that he

specify the people. I don't know what he means.

The COURT.—The witness must know, because

he testified this morning as to certain men working

there. I do not think it is definite.

Mr. McGINN.—That is outside of the group.

The COURT.—No, he asks if they were sinking

on the ground within the group.



John Klonos et al. 293

(Testimony of J. C. Ridenour.)

Mr. MeGINN.—The people he testified about this

morning were people outside of the group or along-

side of the group.

The COURT.—All he has to do is to say that they

were outside of the group or alongside the group and

that will settle the controversy. I will overrule the

objection.

Mr. McGinn.—We note an exception.

Mr. McGinn.—We object to it as there are two

questions there, and as something not testified to.

The COURT.—There are two questions there.

(By de JOURNEL.)

Q. Did you know that these men that were sink-

ing there were on the Dome Group claim ?

Mr. McGinn.—That is the people he testified con-

cerning this morning.

The COURT.—Yes.
A. No, they were not working on the Dome Group

claim.

(By de JOURNEL.)

Q. Was there anybody working on the Dome

group claim when you began sinking shaft No. 2 %

Mr. McGinn.—We object as not proper cross-ex-

amination.
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The COURT.—I will sustain the objection as not

proper cross-examination.

(By de JOURNEL.)

Q. Whom did you mean this morning when you

said there were some men sinking?

A. I meant Mr. Pounder, Jim Graham and John

Holmgren.

Q. Did you know at that time that John Klonos

and associates were sinking a shaft on what pur-

ported to be 4 second tier, which is alleged to be on

the Dome Group Claim?

Mr, McGinn.—We object on the ground it is in-

competent, irrelevant and immaterial, not proper

cross-examination.

The COURT.—I will sustain the objection on the

ground it is not proper cross-examination.

(By de JOURNEL.)

Q. At the time that you began to sink No. 1 shaft,

after having staked the Dome Group Claim, had you

or had you not at that time already discovered gold

on No. 2 above Discovery on the right limit of Dome ?

Mr. McGinn.—We object to that on the ground

it is incompetent, irrelevant and immaterial, and not

proper cross-examination.
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The COURT.—I will sustain the objection on the

ground it is not proper cross-examination and also

on the ground it is immaterial and incompetent.

Mr. STEVENS and Mr. de JOURNEL.—We save

an exception.

Mr. de JOURNEL.—That is all.

Cross-examination.

(By JOHN A. CLARK.)

Q. Mr. Ridenour, at the time you staked the Dome

Group Claim, what was the general character of the

surface of the claim as to whether or not it was

covered with timber ?

A. It was all covered with small timber.

Q. Was the timber so thick that you couldn't see

for any particular distance across the claim ?

A. Very few places but what you could see quite

a distance.

Q. If there had been any cabins on any part of

the claim, could you have seen them or would you

have seen them while staking the claim %

A. I certainly would have seen them.

Q. What was the character of the lower part of

the group in particular ? Was the timber very thick

there ?
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The COURT.—By "lower part" what do you

mean? Do you mean the northern end of it, down

stream or near the creek ?

Mr. CLARK.—Downstream, marked with the

figures "5" in two places.

A. The timber was about the same there as the

rest of the places.

Q. Did you go over the surface of the claim with-

in the boundaries of the Dome group marked on the

map with the two red figures 5 and 5, or did you just

go around the lines *?

A. I went around the lines, and I think I crossed

through once on the ground inside of the lines.

Q. Did you examine that part of the Dome group

for the purpose of ascertaining whether or not any

shafts had been sunk thereon.

A. Only just what I could see by passing over the

ground.

Q. Did you examine it carefully *?

A. I examined it carefully enough to see.

Mr. McGinn.—When was this?

Mr. CLARK.—I have already stated at the time

he staked the ground.

Q. If there had been any shafts sunk on that

ground prior to the time you staked the Dome Group



John Klonos et al. 297

(Testimony of J. C. Ridenour.)

claim, would you have seen them from the examina-

tion you made of the ground at the time you staked

the group % A. Yes, sir.

Q. You are certain of that? A. Yes, sir.

Q. As certain of that as of anything else you have

testified to to-day?

Mr. McGinn.—We object to the question as not

the proper forai of a question to put to the witness.

The COURT.—I will overrule the objection.

A. Yes, sir.

(By Mr. CLARK.)

Q. Was there any cabin standing on the lower

end of the claim marked on the diagram as the Dome

Group claim ?

The COURT.—I think you already asked that.

Mr. CLARK.—Not this question.

Q. Was there any cabin there?

A. No, there was no cabin on the Dome Group

Claim.

Q. In your examination of that particular part

of the Dome Group Claim, did you see any stakes

upon which were notices of location written by any

other person or persons save yourself?

Mr. McGinn.—We object as immaterial and ir-

relevant and already gone into by the others.
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Tlie COURT.—It has been already gone into.

Sustained.

Mr. CLARK.—Note our exception.

Q. Did you go over the whole surface of the

ground embraced within the Dome Group Claim be-

fore locating it to ascertain whether or not any shafts

had been sunk on any part of the group ?

A. I passed up and down the road that went

through the center of the ground, looking around.

Q. When you passed along the road did you go

out on each side of the road and examine the surface

of the ground %

A. I passed out at a few places ; not much.

Q. The ground was covered with snow at that

time ? A. It was.

The COURT.—They have been all over that.

Mr. CLARK.—That is all.

Redirect Examination.

By Mr. McGINN.—I will ask first of all : Is this

the deed you received, that you testified to?

(Handing to witness.)

A. Yes, sir.

Mr. McGINN.—We desire to offer it in evidence,

and ask that it be marked.
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The COURT.—What is the date ?

Mr. McGINN.—Dated the 30th of April, 1906, by

and between A. T. Armstrong, W. R. Smnner, Y. L.

Newton, M, E. Armstrong, L. T. Selkirk, and A. R.

Armstrong, parties of the first part, by and through

E. T. Barnette, their attorney in fact, and Henry

Cook and J. C. Ridenour the parties of the second

part, and we ask that it be marked Plaintiff's Ex-

hibit No. 3.

The COURT.—Is there any objection?

Mr. COUSBY.—We object to it as incompetent,

irrelevant and immaterial, not proper re-examina-

tion. It is incompetent for the reason that no evi-

dence or proof has been offered that E. T. Barnette,

who purports to execute this deed, is the attorney in

fact of the grantors and was such attorney in fact

at the time of the execution of the deed.

The COURT.—You cannot prove it all by this

witness.

Mr. COUSBY.—No, but it is objected to at pres-

ent for these reasons, and also for the further rea-

son that the witness has admitted on cross-examina-

tion that the deed was given to him and there is no

controversy over that. It is not admissible for the

purpose of impeaching or contradicting him, and it
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cannot be offered by plaintiffs upon any ground

whatsoever. It is irrelevant and immaterial and not

proper re-examination.

Mr. STEVENS.—We wish to join in the objection

for the same reasons, and desire to state that while

you cannot prove all of these things by one witness,

yet he can have it identified and wait until and wait

until he offers his proof before it is admissible. The

deed is absolutely inadmissible and is immaterial in

this case until Mr. McGinn shows that Barnette had

authority to sign these parties names. Until that

time, it ought merely be identified, and not allowed to

get into this record.

Mr. McGinn.—I will withdraw the offer now

We desire to offer in evidence a power of attorney

executed by A. R. Armstrong to E. T. Barnett, and

ask that it be marked Plaintiff's Exhibit 3 for the

purpose of identification at this time.

The COURT.—What is the date?

Mr. McGinn.—Dated the 7th day of July 1900.

The COURT.—For identification. Plaintiff's Ex-

hibit 3.

(Marked Plaintiff's Exhibit 3 for identification.)

Mr. McGINN.—I now offer for identification

power of attorney from Yuba L. Newton to E. T.
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Barnett, and ask that it be marked at the present

time Plaintiff's Exhibit 4 for the purpose of identi-

fication.

Mr. de JOURNELL.—Dated the 7th day of July

1900.

Mr. McGINN.—And executed on that day.

(Marked Plaintiff's Exhibit 4 for identification.)

Mr. McGINN.—We now offer power of attorney

of Martha E. Armstrong to E. T. Barnett, dated July

7th, 1900, and ask that it be marked Plaintiff's Ex-

hibit 5 for the purpose of identification.

(Marked Plaintiffs' Exhibit 5 for identification.)

Mr. McGINN.—Also power of attorney for L. T.

Selkirk to E. T. Barnett dated July 7th, 1900, and

ask that it be marked Plaintiffs' Exhibit 6 for the

purpose of identification.

(Marked Plaintiffs' Exhibit 6 for identification.)

Mr. McGINN.—And one from W. H. Sumner to

E. T. Barnett dated July 7th, 1900.

(Marked Plaintiffs' Exhibit 7 for identification.)

Mr. McGINN.—Now, in the case of Durand vs.

Manley there was a power of attorney from A. T.

Armstrong to E. T. Barnett dated 7th of July, 1900,

introduced in evidence in that case, and we will ask
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to have it withdrawn at this time from that ease, so

as to allow us to introduce it in evidence in that case.

The COURT.—Very well, you may introduce it

here.

(Marked Plaintiffs' Exhibit 8 for identification.)

Mr. BROWN.—I think that is Arabella T. Ann-

strong instead of A. T. Armstrong. Those powers

of attorney are all signed by their first names.

Mr. CLARK.—It is signed "Allen T. Armstrong."

Mr. McGinn.—We now offer them in evidence.

(Here the Court takes a recess for 15 minutes.)

After Recess.

The COURT.—Is there any objection?

Mr. C'OUSBY.—The powers of attorney offered

in evidence are objected to as irrelevant and im-

material, and not proper re-examination, and as not

tending to contradict or explain any new matter

brought out on the cross-examination of the witness.

Mr. de JOURNEL.—The same objection for us.

Mr. STEVENS.—We desire to object for the rea-

sons already given by Mr. Cousby, and also for the

further reason that we presume that the only object

of introducing the powers of attorney at this time



John Klonos et al. 303

(Testimony of J. C. Ridenour.)

is to show the authority for the location of this

ground ; if so, they are inadmissible and incompetent

and irrelevant for any purpose, and particularly

there is no proof offered or no legal presumption that

Allen T. Armstrong is the same person as A. T.

Armstrong; there is no presumption that L. T. Sel-

kirk is the same person as Lucia T. Selkirk as in-

dicated in the power of attorney; there is no pre-

sumption that Wilbur H. Sumner is the same per-

son as W. H. Sumner; there is no presumption and

no proof offered that Martha E. Armstrong is the

same person as M. E. Armstrong, one of the plain-

tiffs in this action; there is no presumption in law

or no proof offered that Y. L. Newton is the same

person as Yuba L. Newton ; there is no presumption

that Arabella R. Armstrong is the same person as

A. R. Armstrong.

The COURT.—The objections offered by Mr.

Cousby is overruled and the plaintiffs will be per-

mitted to reopen his case for the purpose of introduc-

ing them. The objections of Mr. Stevens will be

overruled, without prejudice to a motion to strike

in the event the locators are not connected with the

power of attorney.

Mr. COUSBY.—We take an exception.
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Mr. de JOURNEL.—We would like to raise the

same objections for our clients as made by both coun-

sel, and take the same exceptions.

The COURT.—Objection overruled.

Mr. STEVENS.—We take an exception.

Mr. BROWN.—We make the same objections.

The COURT.—The same ruling.

Mr. COUSBY.—If your Honor is going to permit

Mr. McGinn to re-open his case and make these a

part of his main case, I want to now make our ob-

jections to them as part of his main case.

The COURT.—Very well.

Mr. COUSBY.—If offered for that purpose, we

object to them as incompetent, irrelevant and im-

material, not tending to prove any issue in this case,

and not being connected with any of the evidence in

this case, because it is not claimed that E. T. Barnett

made the location of the Dome Group claim as the

agent of any of these persons, but the testimony of

the locator J. C. Ridenour is to the effect that he

made the location, and that he was not the agent of

these people, and that he simply did it because Henry

Cook told him to do it.
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The COURT.—Objection overruled.

Mr. COUSBY, Mr. STEVENS and Mr. de JOUR-

NEL.—We except.

Mr. McGinn.—The statute provides that these

shall be read while the witness is on the stand.

The COURT.—Let the clerk mark them as re-

ceived in evidence Plaintiffs' Exhibits 3, 4, 5, 6, 7,

and 8.

Mr. STEVENS.—I would like to interpose an ad-

ditional objection if it is not too late.

The COURT.—Very well, sir.

Mr. McGINN.—They are in evidence now.

The COURT.—They are received but not marked.

Mr. STEVENS.—We desire the further objection

to the introduction of each and every one of these

papers powers of attorney because they are fraud-

ulent upon their face as against the Government of

the United States and as against these defendants

for the reason that they purport to contain a power

of attorney to acquire mining and other lands in

Alaska by location or by taking up land, as it is

called, and also contain power to sell the same upon

such terms as the attorney in fact may see fit prior
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to the time that such lands are acquired by taking

them up or locating the same.

The COURT.—I will overrule the objection.

Mr. STEVENS.—I take an exception.

Mr. McGINN.—Do you want me to read them or

let the record show them read.

Mr. COUSBY.—We waive the reading.

The COURT.—Do counsel all waive the reading?

(All counsel for defendants answer in affirmative.)

The COURT.—Very well.

Mr. McGinn.—We now renew the offer that we

made of the deed that was heretofore offered in evi-

dence, and ask that it be admitted in evidence at this

time.

Mr. COUSBY.—That is objected to as incompe-

tent, irrelevant and inmiaterial, not tending to prove

any issue in this case, not tending to establish any

title in the plaintiffs or either of them, because the

plaintiffs all claim under an alleged location which

was made by them, and that any transfer of a portion

of the interest claimed by any of them, among them-

selves, is irrelevant and immaterial, there being no

issues in the case as to what proportion of the alleged

location is owned by any particular plaintiff, and

that no title is claimed by any plaintiff under any

deed.
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The COURT.—Objection overruled.

Mr. COUSBY.—We except.

Plaintiffs' Exhibit No. 3.

Know All Men by These Presents

:

That I, Arabella R. Araistrong, of the City of

Akron, County of Summit and State of Ohio, do

hereby constitute and appoint E. T. Barnette, of

Dawson City, Alaska, my attorney, for me and in

my name to locate, enter and take up mining claims

and other land in Alaska, and to do all that is nec-

essary to be done to acquire the right and title to

any mining claims or land in Alaska, and also to sell

and dispose of any such mining claims or land that

may be so taken up, entered or located, and to execute

and deliver all necessary deeds of conveyance or other

papers necessary to convey my right or title to the

same, upon such terms as he shall think fit. Hereby

ratifying and confinning all that my said attorney

shall do in the premises, the same as if I were person-

ally present and did the same.

In witness whereof I have hereunto set my hand

and seal, this 7th day of July A. D. 1900, at Akron,

Summit County, Ohio.

ARABELLA R. ARMSTRONG. [Seal]

Witness

:

J. A. BRADLEY.
A. T. ARMSTRONG.
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State of Ohio,

Siumnit County,—ss.

Be it remembered that on this 7th day of July,

A. D. 1900, before me personally appeared Arabella

R. Armstrong to me personally known to be the same

person who executed the above power of attorney,

and she acknowledged that she executed the same

of her own free will, and that the same is her free

act and deed, for the use and purposes therein set

forth.

In testimony whereof I have hereunto set my hand

and official seal, on the day and year last above writ-

ten.

[Notarial Seal] J. A. BRADLEY,
Notary Public.

(Revenue stamp 10 cents attached marked 7/7

/1900. A. R. A.)

The State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common

Pleas the same being a Court of record within and

for said County hereby certify that J. A. Bradley by

and before who the annexed and foregoing acknowl-

edgment was taken, was, at the time of taking the
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same, as acting Notary Public, of said County duly

authorized by law to take such acknowledgment ; that

full faith and credit are due to all his official acts

as such, and that I am well acquainted with his hand-

writing and verily believe that the foregoing signa-

ture, purporting to be his, is true and genuine, and

that the annexed instrument is executed and acknowl-

edged according to the laws of the State of Ohio.

In witness whereof I hereunto set my hand and

affix the seal of said Court at the Court House, at

Akron in said County, this 9th day of July, A. D.

1900.

[Seal] E. A. HERSHEY,
By

Deputy.

[Revenue Stamp of 10 cents hereto attached

marked 7/9/1900.]

[Endorsed] : No. 278. In the District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos et al. Plaintiffs ' Exhibit No. 3. Filed in the

District Court, Territory of Alaska, 3d Division.

Apr. 26, 1907. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy.
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Plaintiffs' Exhibit No. 4.

[Revenue Stamp 10 cents marked 7/7/1900. Y.

L. N.]

Know all Men by These Presents

:

That I, Yuba L. Newton, of Coddingville, Ohio,

do hereby constitute and appoint E. T. Barnette of

Dawson City, Alaska, my attorney for me and in

my name to locate, enter and take up mining claims

and other land in Alaska, and to do all that is neces-

sary to be done to acquire the right and title to any

mining claims or land in Alaska, and also to sell and

dispose of any such mining claims or land as may

be so taken up, entered or located, and to execute and

deliver all necessary deeds of conveyance or other

papers necessary to convey my right and title to the

same, upon such terms as he shall think fit. Here-

by ratifying and confirming all that my said attor-

ney shall do in the premises, the same as if I were

personally present and did the same.

In wdtness whereof I have hereunto set my hand

and seal this 7th day of July, A. D. 1900, at Cod-

dingville, Ohio.

YUBA L. NEWTON. [Seal]

Witness

:

J. A. BRADLEY.
A. T. ARMSTRONG.
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State of Ohio,

Summit County,—ss.

Be it remembered that on this 7th day of July,

A. D. 1900, before me personally appeared Yuba L.

Newton, to me personally known to be the same per-

son who executed the above power of attorney, and

she acknowledged that she executed the same of her

own free will, and that the same is her own act and

deed for the use and purposes therein set forth.

In testimony whereof I have hereunto set my hand

and official seal the day and year last above written.

[Notarial Seal] J. A. BRADLEY.

The State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common

Pleas, the same being a court of record within and

for said county, hereby certify that J. A. Bradley

by and before whom the annexed and foregoing ac-

knowledgment was taken, was, at the time of taking

the same, an acting notary public, of said county,

duly authorized by law to take such acknowledg-

ments. That full faith and credit are due to all his

official acts as such, and that I am well acquainted

with his handwriting and verily believe that the fore-

going signature, purporting to be his, is true and
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genuine, and that the annexed instrument is exe-

cuted and acknowledged according to the laws of the

State of Ohio.

In witness whereof I hereunto set my hand and

affix the seal of said court at the courthouse, at

Akron, in said county this 9th day of July, A. D.

1900.

[Seal] E. A. HERSHEY,
Clerk.

By
,

Deputy.

[Revenue Stamp 10 cents marked 7/9/1900, E.

A. H.]

[Endorsed] : 278. In the District Court, Terri-

tory of Alaska, Third Division. Cook et al. vs.Klo-

nos. et al. Plffs. Exhibit 4. Filed in the District

Court, Territory of Alaska, 3d Division. Apr. 26,

1907. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.

Plaintiffs' Exhibit No. 5.

[Revenue Stamp 10 cents marked 7/7/1900. M.

E. A.]

Know all Men by These Presents

:

That I, Martha E. Armstrong, of the City of

Akron, County of Summit and State of Ohio, do
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hereby constitute and appoint E. T. Barnette of

Dawson City, Alaska, my attorney, for me and in

my name to locate, enter and take up mining claims

and other land in Alaska, and to do all that is neces-

sary to be done to acquire the right and title to any

mining claims or land in Alaska, and also to sell and

dispose of any such mining claims or land that may

be so taken up, entered or located, and to execute and

deliver all necessary deeds of conveyance or other

papers necessary to convey my right or title to the

same, upon such teniis as he shall think fit. Hereby

ratifying and confirming all that my said attorney

shall do in the premises, the same as if I were per-

sonally present and did the same.

In witness whereof I have hereunto set my hand

and seal, this 7th day of July, A. D. 1900, at Akron,

Summit County, Ohio.

MARTHA E. ARMSTRONG. [Seal]

Witness

:

J. A. BRADLEY.

A. T. ARMSTRONG.

State of Ohio,

Summit County,—ss.

Be it remembered that on the 7th day of July, A.

D. 1900, before me personally appeared Martha E.

Armstrong, to me personally known to be the same
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person who executed the above power of attorney

and she acknowledged that she executed the same of

her own free will, and that the same is her free act

and deed, for the use and purposes therein set forth.

In testimony whereof I have hereunto set my hand

and official seal on the day and year last above writ-

ten,

[Notarial Seal] J. A. BRADLEY,
Notary Public.

The State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common
Pleas, the same being a court of record within and

for said county, hereby certify that J. A. Bradley

by and before whom the annexed and foregoing ac-

knowledgment was taken, was, at the time of taking

the same, an acting notary public, of said county,

duly authorized by law to take such acknowledg-

ments. That full faith and credit are due to all his

official acts as such, and that I am well acquainted

with his handwriting and verily believe that the fore-

going signature, purporting to be his, is true and

genuine, and that the annexed instrument is executed

and acknowledged according to the laws of the State

of Ohio.
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In witness whereof I liereunto set my hand and

affix the seal of said court at the courthouse, at

Akron in said county this 9th day of July, A. D. 1900.

[Seal] E. A. HERSHEY,
Clerk.

By
,

Deputy.

[Revenue Stamp 10 cents marked 7/9/1900. E.

A. H.]

[Endorsed] : 278. In the District Court, Terri-

tory of Alaska, Third Division. Cook et al. vs. Klo-

nas et al. Plffs. Exhibit No. 5. FHed in the Dis-

trict Court, Territory of Alaska, 3d Division. Apr.

26, 1907. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.

Plaintiffs' Exhibit No. 6.

[Revenue Stamp 10 cents marked 7/7/1900. St. S.]

Know all Men by These Presents

:

That I, Lucia T. Selkirk, of Medina, Ohio, do here-

by constitute and appoint E. T. Barnette of Daw-

son City, Alaska, my attorney, for me and in my

name to locate, enter and take up mining claims

and other land in Alaska, and to do all that is neces-

sary to be done to acquire the right and title to any

mining claims or land in Alaska, and also to sell and



316 Henry Cook et al. vs.

(Testimony of J. C. Eidenour.)

dispose of any such mining claims or land that may

be so taken up, entered or located, and to execute and

deliver all necessary deeds of conveyance or other

papers necessary to convey my right and title to the

same, upon such terms as he shall think fit. Hereby

ratifying and confirming all that my said attorney

shall do in the premises, the same as if I were per-

sonally present and did the same.

In witness whereof I have hereunto set my hand

and seal, this 7th day of July, A. D. 1900, at Medina,

Ohio.

LUCIA T. SELKIRK. [Seal]

Witness

:

J. A. BRADLEY.
A. T. ARMSTRONG.

State of Ohio,

Summit County,—ss.

Be it remembered that on this 7th day of July, A.

B. 1900, before me personally appeared Lucia T. Sel-

kirk, to me personally known to be the same person

who executed the above power of attorney, and she

acknowledged that she executed the same for her own

free will, and that the same is her free act and deed,

for the use and purposes therein set forth.
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In testimony whereof I have hereunto set my hand

and official seal on the day and year last above writ-

ten,

[Notarial Seal] J. A. BRADBURY,

Notary Public.

The State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common

Pleas, the same being a court of record within and

for said county, hereby certify that J. A. Bradley,

by and before whom the annexed and foregoing ac-

knowledgment was taken, was, at the time of taking

the same, an acting notary public, of said county,

duly authorized by law to take such acknowledg-

ments. That full faith and credit are due to all his

official acts as such, and that I am well acquainted

with his handwriting and verily believe that the fore-

going signature, purporting to be his, is true and

genuine, and that the annexed instrument is executed

and acknowledged according to the laws of the State

of Ohio.
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In witness whereof I hereunto set my hand and

affix the seal of said court at the courthouse, at Ak-

ron, in said county this 9th day of July, A. D. 1900.

[Seal] E. A. HERSHEY,
Clerk.

By
,

Deputy.

[Revenue Stamp 10 cents marked 7/9/1900. E.

A. H.]

[Endorsed] : No. 278. In the District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos et al. Plffs. Exhibit No. 6. Filed in the

District Court, Territory of Alaska, 3d Division.

Apr. 26, 1907. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy.

Plaintiffs' Exhibit No. 7.

[Revenue Stamp 10 cents marked 7/7/1900. W.

H. S.]

Know all Men by These Presents :

That I, Wilbur H. Sumner, of Coddingville, Ohio,

do hereby constitute and appoint E. T. Barnett, of

Dawson City, Alaska, my attorney, for me and in my
name to locate, enter and take up mining claims and

other land in Alaska, and to do all that is neces-
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saiy to be done to acquire the right and title to any

mining claims or land in Alaska, and also to sell and

dispose of any such mining claims or land that may

be so taken up entered or located, and to execute and

deliver all necessary deeds of conveyance or other

papers necessary to convey my right and title to the

same, upon such terms as he shall think fit. Hereby

ratifying and confirming all that my said attorney

shall do in the premises, the same as if I were person-

ally present and did the same.

In witness whereof I have hereunto set my hand

and seal, this 7th day of July, A. D. 1900, at Cod-

dingville, Ohio.

WILBUR H. SUMNER. [Seal]

Witness

:

J. A. BRADLEY.
A. T. ARMSTRONG.

State of Ohio,

Summit County,—ss.

Be it remembered that on this 7th day of July,

A. D. 1900, before me personally appeared Wilbur

H. Sumner, to me personally known to be the per-

son who executed the above power of attorney, and

he acknowledged that he executed the same of his

own free will, and that the same is his free act and

deed, for the use and purposes therein set forth.
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In testimony whereof I have hereunto set my hand

and official seal the year and day last above written.

[Notarial Seal] J. A. BRADLEY,

Notary Public.

The State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common

Pleas, the same being a court of record within and

for the said county, hereby certify that J. A. Brad-

ley, by and before whom the annexed and foregoing

acknowledgment was taken, was, at the time of tak-

ing the same, as acting notary public, of said county,

duly authorized by law to take such acknowledg-

ments. That full faith and credit are due to all his

official acts as such, and that I am well acquainted

with his handwriting and verily believe that the fore-

going signature, purporting to be his, is true and

genuine, and that the annexed instrument is executed

and acknowledged according to the laws of the State

of Ohio.
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In witness whereof I hereunto set my hand and

affix the seal of said court at the courthouse, at Ak-

ron, in said county, this 9th day of July, A. D. 1900.

[Seal] E. A. HERSHEY,

Clerk.

By
,

Deputy.

[Revenue Stamp 10 cents marked 7/9/1900. E.

A. H.]

[Endorsed] : 278. In the District Court, Terri-

tory of Alaska, Third Division. Cook et al. vs. Klo-

nos et al. Plffs. Exhibit No. 7. Filed in the Dis-

trict Court, Territorj^ of Alaska, 3d Division. Apr.

26, 1907. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.

Plaintiffs' Exhibit No. 8.

[Revenue Stamp ten cents marked 7/7/1900. A.

T. A.]

Know all Men by These Presents:

That I, Allen T. Armstrong, of the City of Akron,

County of Summit and State of Ohio, do hereby con-

stitute and appoint E. T. Barnett, of Dawson City,

Alaska, my attorney, for me and in my name to

locate, enter and take up mining claims or other land
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in Alaska, and to do all things necessary to be done

to acquire the right and title to any mining claims

or land in Alaska, and also to sell and dispose of any

such mining claims or land that may be so taken up,

entered or located, and to execute and deliver all

necessary deeds of conveyance or other papers nec-

essary to convey my right or title to the same, upon

such terms as he shall think fit. Hereby ratifying

and confirming all that my said attorney shall do

in the premises, the same as if I were personally

present and did the same.

In witness whereof I have hereunto set my hand

and seal this 7th day of July, A. D. 1900, at Akron,

Summit County, Ohio.

ALLEN T. ARMSTRONG. [Seal]

Witness

:

J. A. BRADLEY.
ANNA E. INGHAM.

State of Ohio,

Summit County,—ss.

Be it remembered that on this 7th day of July, A.

D. 1900, before me personally appeared Allen T.

Armstrong to me personally known to be the same

person who executed the above power of attorney

and he acknowledged that he executed the same of
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Ms own free will, and that the same is his free act

and deed, for the use and purposes therein set forth.

In testimony whereof, I have hereunto set my hand

and official seal, on the day and year last above writ-

ten.

[Notarial Seal] J. A. BRADLEY,
Notary Public.

RGW.

State of Ohio,

Summit County,—ss.

I, E. A. Hershey, Clerk of the Court of Common

Pleas, the same being a court of record within and

for said county, hereby certify that J. A. Bradley,

by and before whom the annexed and foregoing ac-

knowledgment was taken, was, at the time of taking

the same, an acting notary public, of said county,

duly authorized by law to take such acknowledg-

ments; that full faith and credit are due to all his

official acts as such, and that I am well acquainted

with his handwriting and verily believe that the fore-

going signature, purporting to be his, is true and

genuine, and that the annexed instrument is executed

and acknowledged according to the laws of the State

of Ohio.
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In witness whereof, I hereunto set my hand and

affix the seal of said court at the courthouse at Ak-

ron in said county, this 9th day of July, A. D. 1900.

[Seal] E. A. HERSHEY,
Clerk.

By
,

Deputy.

[Revenue Stamp 10 cents marked 7/9/1900. E.

A. H.]

[Endorsed] : In the District Court, Territory of

Alaska, Third Division. No. 278. Cook et al. vs.

Klonos et al. Plffs. Exhibit No. 8. Filed in the

District Court, Territory of Alaska, 3d Division.

April 26, 1907. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy.

Plaintiffs' Exhibit No. 9.

This indenture made and entered into this 30th

day of April, A, D. 1906, by and between A. T. Arm-

strong, "W. R. Sumner, Y. L. Newton, M. E. Arm-

strong-, L. T. Selkirk and A. R. Armstrong, parties

of the first part by and through E. T. Barnett, their

attorney in fact, and Henry Cook and J. C. Riden-

our, the parties of the second part,

Witnesseth : That the said parties of the first part

for and in consideration of the work and labor done
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and performed by the said parties of the second part

in sinking certain holes and shafts and running

drifts upon the property hereinafter described, and

the sum of one dollar to them in hand paid by the

parties of the second part, the receipt whereof is

hereby acknowledged, do hereby by these presents,

grant, bargain, sell and convey unto the said parties

of the i5econd part, their heirs and assigns an undi-

vided cne-twelfth (1/12) interest in and to that cer-

tain asisociation placer mining claim situated on the

right limit of Dome Creek in tke Fairbanks Record-

ing District, Territory of Alaska, and more particu-

larly described as follows, to wit:

The Dome Group. The initial stake of which

said clahn is placed at the west side of said claim

and near the side line of creek claim number one (1)

below discovery on Dome Creek. Said ground ad-

joins creek claims numbered one (1) two (2), three

(3), four (4) and five (5) below discovery on said

creek. The location notice of which said Dome

Group was filed for record in the office of the re-

corder of the Fairbanks Recording District, Terri-

tory of Alaska, upon the 17th day of April, 1905,

and is recorded in Volume 5, page 458 of Location

Notices, reference to which is hereby made for a

more particular description of the property herein

conveyed.
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To have and to hold unto the said parties of the

second part, their heirs and assigns forever, together

with all and singular the tenements, hereditaments

and appurtenances thereunto belonging, or in any-

wise appertaining.

In witness whereof the parties of the first part

have hereunto set their hands and seals this the day

and year hereinabove written.

A. T. ANDERSON, [Seal]

W. R. SUMNER. [Seal]

Y. L. NEWTON. [Seal]

M. E. ARMSTRONG. [Seal]

L. T. SELKIRK. [Seal]

A. R. ARMSTRONG. [Seal]

By E. T. BARNETTE,
Their Attorney in Fact.

Signed, sealed and delivered in presence of:

JOHN L. McGinn.

M. L. SULLIVAN.

United States of America,

Territory of Alaska,—ss.

This is to certify that on the 30th day of April,

1906, before me, the undersigned Notary Public,

personally came and appeared E. T. Barnette, known

to me and known to me to be the attorney in fact
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for A. T. Armstrong, W. R. Smnner, Y. L. Newton,

M. E. Armstrong, L. T. Selkirk and A. R. Ann-

strong, the individuals described in and whose names

are subscribed to the foregoing instrument by the

said E. T. Barnette, their attorney in fact: and he

acknowledged to me that he signed, sealed and de-

livered the said instrument as and for the free act

and deed of the said A. T. Armstrong, W. R. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. R. Armstrong, and as and for his own free

act and deed, for the uses and purposes therein men-

tioned.

In witness whereof I have hereunto set my hand

and seal this the day and year hereinabove in this

certificate first written,

[Notarial Seal] M. L. SULLIVAN,

Notary Public for Alaska.

[Endorsed] : No. 278. In the District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos et al. Deed—A. T. Armstrong, W. R. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. R. Armstrong, by E. T. Barnette, their At-

torney in Fact, to Henry Cook and J. C. Ridenour.

Plaintiff's Exhibit No. 9. Filed in the District

Court, Territory of Alaska, 3d Division. Apr. 26,

1907. E. J. Stier, Clerk. By E. A. Henderson, Dep-

uty.
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Mr. STEVENS.—We desire to object upon tlie

same grounds as stated by Mr. Cousby, and also

upon the further ground that this purports to be a

deed from A. T. Armstrong, W. R. Sumner, Y. L.

Newton, M. E, Armstrong, L. T. Selkirk and A. R.

Armstrong, and no authority has been shown or no

power of attorney has been shown from these per-

sons to E. T. Barnette; and for the further reason

that the purported authority described Barnette as

being a resident of Dawson, in the Yukon Territory,

and that the name in the powers of attorney is

spelled Barnett, and in the deed now offered his name

is spelled with the ending " e, " there not having been

any evidence to show the identity of the parties.

The COURT.—The objection will be overruled

without prejudice to a motion to strike in the event

the plaintiffs fail to connect the parties named in

the deed with the parties named in the powers of at-

torney.

Mr. BROWN.—Does that apply to all the defend-

ants?

The COURT.—Provided you all interpose the

same objections.

Mr. BROWN.—I desire to interpose the same ob-

jection, that there is no authority shown for the at-
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torney in fact to execute this deed by the people

named in it.

Mr. de JOURNEL.—We make the same objection.

The COURT.—Yes.
(Marked Plaintiffs' Exhibit 9.)

Mr. McGINN.—Do you waive the reading of this

deed?

Mr. COUSBY.—Yes.

The COURT.—Do all counsel waive the reading'?

(All attorneys for defendants answer in affirma-

tive.)

(By Mr. McGINK)

Q. Mr. Ridenour, you testified in your cross-

examination that Captain E. T. Barnette had signed

a deed to you conveying an undivided one-twelfth

interest in this property to you and Mr. Cook. I

ask you whether the deed which has been introduced

in evidence here is the deed you had reference to

at that time? A. Yes, sir.

Q. Your deposition was taken in this case, was

it not, Mr. Ridenour? A. Yes, it was.

Q. And your deposition was read to you yester-

day in regard to what you testified to in regard to a

hole upon the lower line down creek, that is, near 5,

that you run across during the time you were run-
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ning the lines down there. Just tell the Court what

kind of a hole that was.

A. That was a little place about a foot deep and

about 3 feet by 6 feet, as near as I can judge, cov-

ered up with snow so that you couldn't tell whexe it

was when you were walking over the ground.

Q. I will ask you to state whether or not you con-

sider that a shaft? A. I do not.

Mr. STEVENS.—We ask that that be stricken

out, as it is immaterial what the witness considers.

It is asking for the opinion of the witness, and is

therefore immaterial. It is not a matter that is a

subject for an expert.

Mr. McGINN.—The witness was asked yesterday

whether or not he had seen any shafts upon this

property, and he said that he had not. They then

undertook to impeach him by showing that when

his deposition was taken he stated that there was a

little hole down here at this place, and that was in

response to a question put to him by me. I want

to show that he didn't regard a little hole a foot in

depth and 3 feet by 6 feet as a shaft, and it is not

so understood in mining parlance.

The COURT.—I will overrule the objection and

deny the motion to strike.

Mr. STEVENS.—We except.
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(By Mr. McGINN.)

Q. You testified yesterday that you placed 26

stakes around this claim at the time that you marked

the boundaries upon the 23d and 24th of March, and

in your deposition you stated that there were 25

stakes. Explain that to the Court.

A. In my deposition I only remembered the

stakes which I had numbered. I neglected to count

in the initial stake.

Q. You did put in 26 stakes, did you?

A. Twenty-six stakes, including the initial stake.

Q. You also stated that when this location no-

tice was sent to you that there were some blank

spaces. I wish you would explain that to the Court

fully.

Mr, STEVENS.—We object as improper redirect

examination and an improper statement, as too gen-

eral. If he wants to explain in any particular man-

ner, if there is any deficiency, it should appear. It

has been explained; now he wants a further expla-

nation—wants the witness to volunteer.

The COURT.—Blank spaces in the location no-

tice?

Mr. McGINN.—In the location notice that was

sent out.
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The COURT.—I will overrule the objection. Ex-

plain what the blank spaces were to which you re-

ferred in your testimony yesterday.

A. The blank spaces were so I could put in the

directions from stake to stake as I found them when

I located the ground. I went around the ground

and located it and took notes of all the directions

the best that I could, and those spaces were what I

filled in.

The COURT.—They appeared on the notice Stake

No. 1, stake No. 2, and so on round. Was that on it

when it reached you?

A. Yes, sir, the numbers of the stakes were on.

Q. And the distances'? A. Yes, sir.

Q. Nothing left to be filled in but the courses?

A. The courses, and I also changed one of the dis-

tances. That is all.

The COURT.—There was some question you

wanted him to explain on cross-examination, and I

didn't allow him to explain it.

Mr. McGINN.—I think his answers cover that.

That is all.

Attorneys for Defendants.—That is all.
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E. T.BARNETTE, after being called as a witness

on behalf of plaintiffs and sworn, testified as follows,

to wit

:

Direct Examination.

(By Mr. McGINK)

Q. What is your name?

A. E. T. Barnette.

Q. You reside in the Fairbanks Recording Dis-

trict '? A. I do.

Q. How long have you resided here?

A. Since 1901.

Q. Are you acquainted with Arabella R, Arm-

strong? A. Arabella Armstrong; yes, sir.

Q. How long have you known her?

A. About four years.

Q. I will ask you if you ever received a power of

attorney from her? A. Yes, sir.

Q. I will ask you to examine this power of at-

torney marked Plaintiffs' Exhibit 3, and state

whether or not that is the power of attorney that

you received.

A. (After examining same.) It is.

Q. I will ask you if you ever executed on behalf

of Arabella Armstrong a deed to J. C. Ridenour and

Henry Cook? (Handing witness Plaintiffs' Exhibit

9.)
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Mr. COUSBY.—That is objected to as irrelevant

and immaterial, for the reason that the deed is al-

ready in evidence, and proof of its execution is part

of the deed.

The COURT.—I suppose it goes to the proof of

what I said he must prove if it was moved to strike

it out.

Mr. COUSBY.—It has already been testified that

Arabella Ai*mstrong is the same person, and that

he is acquainted with her.

The COURT.—No, not that she is the same person.

Mr. COUSBY.—^However, we make the objection.

Mr. STEVENS.—I make the same objection and

urge that it is not the best evidence.

The COURT.—Objections overruled.

Mr. STEVENS and Mr. COUSBY.—We except.

A. Yes, sir.

(By Mr. McGINN.)

Q. How did you sign her name to that deed?

A. As agent.

(By the COURT.)

Q. How did you sign her name, not how you ex-

ecuted it, but how did you sign her name to the

deed?
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Mr. COUSBY.—That is objected to as irrelevant

and immaterial, and not the best evidence, for the

reason that the deed shows in itself how he executed

it on her behalf.

The COURT.—I will overrule the objection.

Mr. COUSBY.—Exception.
A. "A. R. Armstrong, by E. T. Barnette, attor-

ney in fact."

(By Mr. McGINN.)

Q. Is A. R. Armstrong the same person who is

called Arabella Armstrong in this power of attorney

marked Plaintiffs' Exhibit 3^ A. Yes, sir.

Q. The same person?

A. The same person.

Q. When did you last see Arabella Armstrong?

A. I want to correct one statement that I made.

I said I had known her for four years. I have known

her for longer than that. I can't remember exactly,

but it must be 7 or 8 years, and at that time, that

is 7 or 8 years ago, is the last time I saw her.

Q. Is she related to you in any way %

A. No, sir.

Q. Are you acquainted with Yuba L. Newton?

A. I am.

Q. How long have you known her?
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A, Ever since she has been born,

Q, Did you ever receive a power of attorney from

her? A. I did.

Q. When did you receive the power of attorney?

A. I think it was in 1900.

Q, I will ask you to examine Plaintiffs' Exhibit

4 and state whether or not that is the power of attor-

ney that you received from her (handing it to wit-

ness).

A. It is.

Q. Did you execute a deed on her behalf to Henry

Cook and J. C. Ridenour? A. I did.

Q. I will ask you to look at Plaintiffs' Exhibit 9

and state whether or not that is the deed ?

A. (After examining Plaintiffs' Exhibit 9.) It

is.

Q. How did you sign the name there %

A. "Y. L, Newton by E. T. Barnette, attorney

in fact."

Q. Was that for and on behalf of Yuba L. New-

ton, the same person designated in the power of at-

torney called Plaintiffs' Exhibit 4?

A. Yes, sir.
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(By the COURT.)

Q. You said you had known Yuba L. Newton

since she was born. That is indefinite. We don't

know when she was born.

A. I don't remember. She is about 27 years old,

I should judge. She is my sister's daughter.

(By Mr. McGINN.)

Q, Are you acquainted with Martha E. Arm-

strong? A. I am.

Q. How long have you been acquainted with her?

A. About 30-odd years.

Q, Did you ever receive a power of attorney from

her? A. I did.

Q. When? A. In 1900.

Q. I will ask you to examine Plaintiffs' Exhibit

5 and state whether or not that is the power of at-

torney you received from her.

A. (After examination.) It is.

Q. I will ask you now whether or not, on her be-

half, you ever executed a deed to Henry Cook and

J. C. Ridenour? A. Yes, sir.

Q. How did you sign her name to that deed?

A. (After examining Plaintiffs' Exhibit 9.) "M.

E. Armstrong, by E. T. Barnette, attorney in fact."

Q. Plaintiffs' Exhibit 9 is that deed?

A. Yes, sir.
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Q. Is Martha E. Armstrong related to you in any

way? A. My sister.

Q. Are you acquainted with Lucia T, Selkirk?

A. I have met her,

Q. When did you meet her?

A. About 8 years ago.

Q. Did you ever receive a power of attorney from

her? A. I did.

Q. When? A. 1900.

Q. Examine Plaintiffs' Exhibit 6 and state

whether or not that is the power of attorney that

you received from her?

A. (After examination of Plaintiffs' Exhibit 6.)

It is.

Q. Referring to Plaintiffs' Exhibit 6, state

whether or not you ever, on her behalf, executed a

deed to Henry Cook and J. C. Ridenour.

A. I did.

Q. Did you sign her name? (Witness examines

Plaintiffs' Exhibit 9.)

A. "L. T. Selkirk, by E. T. Bamette, attorney in

fact."

Q. By "L. T. Selkirk" you meant Lucia T. Sel-

kirk. A. I did.

Q. Did you execute it by virture of this power of

attorney Plaintiffs' Exhibit No. 6? A. I did.
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Q. Are you acquainted with Wilbur H. Simmer?

A. I am.

Q. How long have you known him*?

A. About 28 years.

Q. Did you ever receive a power of attorney from

him? A, Yes, sir.

Q. What year? A. 1900.

Q. I ask you to examine Plaintiffs' Exhibit 7

and state whether or not that is the power of attor-

ney that you received at that time. A. It is.

Q. Did you ever, on his behalf, execute a deed

in favor of J. C. Ridenour and Henry Cook?

A. I did.

Q. Plaintiffs' Exhibit 9 is the deed you executed

on his behalf? A. Yes, sir.

Q. How did you sign the name of Wilbur H. Siun-

ner to that deed?

A. I signed it here "W. R. Sumner," but it

should have been "W. H. Sumner."

Q. Are you related to Wilbur H, Sumner in any

way? A. He is my brother-in-law.

Q. You signed it W. H. Sumner, by you as attor-

ney in fact? A. Yes, sir.

The COURT.—He signed it W. R. Sumner.

Mr. McGINN.—Yes, W. R. Sumner.
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A. Yes, sir; it was a mistake of mine. It should

have been an "H."

Q. Are you acquainted with Allen T. Armstrong?

A. I am.

Q. Did you receive a power of attorney from

him? A. I did.

Q. What year? A. 1900.

Q. I will ask you to examine Plaintiffs' Exhibit

8 and state whether or not that is the power of attor-

ney that you received.

A. (After examination of document.) Yes, it is

the same.

Q. Did you, on his behalf, ever execute a deed to

J. C. Ridenour and Henry Cook? A. I did.

Q. Refer to Plaintiffs' Exhibit 9 and state

whether or not that is the deed.

A. (After examining Plaintiff's Exhibit 9.) It

is the same.

Q. How did you sign his name to that instru-

ment? (Referring to Plaintiffs' Exhibit 9.)

A. A. T. Armstrong.

Q. By whom?

A. By E. T. Barnette, attorney in fact.

Q. Did you execute it by virtue of this power of

attorney? A. I did.

Q. And that deed which you executed on behalf
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of Mr, Simmer was by virtue of the power of attor-

ney Plaintiffs' Exhibit 7? A. It was.

Q. What relation, if any, is Allen T. Armstrong

to you? A. My brother-in-law.

Q. And Lucia Selkirk?

A. She is a relative of A. T. Araistrong.

Q. And J. C. Ridenour and Henry Cook, to whom

you executed this deed, are some of the plaintiffs in

this case, are they? A. They are.

Q. How long have you known Mr. Cook?

A. Since the spring of 1905.

Q. How long have you known J. C. Ridenour?

A. I met him at the same time. No, I think I

met him a few days later.

Q. Did you ever at any time, on behalf of the

persons whose names I have just stated to you and

whose names are included within the powers of at-

torney that we have just specified, authorized them

to stake property for those persons?

A. Yes, sir, I did.

Q. About what time was that?

A. That was in the spring of 1905.

Q. You are still the agent of these persons, are

you Captain? A. I am.

Mr. COUSBY.—We object as leading.

The COURT.—Do not lead him.
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Mr. STEVENS.—We object as immaterial.

The COURT.—That is true.

Mr. COUSBY.—I move that the answer be strick-

en out, because the words "still agent" may imply

that he continued to be agent from 1900 up to the

present time, and he is lead to say he w^as still agent.

The COURT.—I will strike it out.

(By Mr. McGINN.)

Q. How long have you been agent for these peo-

ple by virtue of these powers of attorney?

A. Since I received them, I suppose.

Mr. COUSBY.—We object to the answer as imma-

terial and irrelevant on the ground that what he sup-

posed cannot be testified to by him, and move that

it be stricken out.

The COURT.—What do you mean by that? Do

you mean that the powers of attorney have never

been revoked? (To Mr. McGinn.)

A. (By WITNESS.) Never been revoked, no.

I didn't know but what by answering that, that I

would have to stake before becoming their agent;

stake ground for them before I could become their

agent.
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(By the COURT.)

Q. The powers of attorney never have been re-

voked ? A. They never have.

The COURT.—I will overrule the objection.

(By Mr. McGINN.)

Q. You were acting as their agent in the years

1905 and 1906? A. Yes, sir.

Q. Under and by virtue of the powers of attorney

that have been shown you ? A. I have.

Mr. McGinn.—Take the witness.

Cross-examination.

(By Mr. COUSBY.)

Q. You were living in Dawson in the Yukon Ter-

ritory when you procured these six powers of attor-

ney to be sent to you? A, Yes, sir, I was.

Q. Had you any intention at that time of coming

down into the District of Alaska ?

A. Yes, sir, they were sent to me for that purpose.

Q. They were sent to you for the purpose of be-

ing used in the District of Alaska ? A. Yes, sir.

Q. When did you leave Dawson for Alaska ?

A. I left Dawson I think it was in the fall of

1900.
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Q. How long has it been since you have seen Ara-

bella R. Armstrong?

Mr. McGinn.—We object as immaterial.

The COURT.—I will overrule the objection.

A. About 7 years ; between 7 and 8 years.

(By the COURT.)

Q. Since you have seen her*? A. Yes, sir.

By Mr. COUSBY.—Where was she living at that

time? A. Alvron, Ohio.

Q. Did you receive this power of attorney which

purports to be from her directly from her at that

time?

A, No, it was sent to my brother-in-law, A. T.

Armstrong.

Q. Did you ever hear directly from Arabella R.

Armstrong since you have been in the Dawson or Yu-

kon country ? A. Yes, sir.

Mr. McGINN.—We object to it on the ground it is

immaterial.

The COURT.—I will sustain the objection.

Mr. McGINN.—And we move that that be stricken

out.

By the COURT.—It may be stricken.
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(ByMr. COUSBY.)

Q. I take exception to it being stricken out

.

Q. Do you know where Arabella Armstrong was

on the 24th of March 1905 ? A. No, sir.

Mr. McGinn.—We object as wholly immaterial.

The COURT.—I will sustain the objection.

Mr. COUSBY and Mr. STEVENS.—I take an ex-

ception.

Mr. de JOURNEL.—And on behalf of our de-

fendants.

Mr. McGINN.—We ask that the answer be stricken

out.

The COURT.—It may be stricken, and exception

allowed.

(By Mr. COUSBY.)

Q. Did you ever hear indirectly from Arabella R.

Armstrong after this power of attorney was sent to

you ?

Mr. McGINN.—We make the same objection as

immaterial.

The COURT.—I will sustain the objection.

Mr. COUSBY.—We take an exception.

Mr. STEVENS.—I would like an exception.
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(By Mr. COUSBY.)

Q. Did you know whether Arabella R. Armstrong

was living on the 24th day of March, 1905 ?

Mr. McGinn.—We make the same objection, that

it is immaterial.

The COURT.—Objection overruled.

A. Yes, sir.

(By Mr. COUSBY.)

Q. How do you know that ?

The COURT.—You want to know whether she was

or was not?

Mr. COUSBY.—I ask him to state whether she

was living or dead.

A. She was living then and is now to the best of

my knowledge.

Q. Ha-yse you got any knowledge on the subject at

ain

A. She was living when I left Seattle to come in

here.

Q. Answer the question whether you know any-

thing about it.

The COURT.—He has already testified to that.

Mr. COUSBY.—His answers are evasive. I asked

the witness whether he knew whether she was living
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and he said when he was in Seattle she was, but he

don't say how he knows it. It may be hearsay.

The COURT,—It is certainly a definite statement

that she was living at that time.

(By Mr. COUSBY.)

Q. How do you know she was?

A. By talking with my brother-in-law A. T. Arm-

strong.

Q. Ail you know about it is what A. T. Arm-

strong, your brother told you?

A. My brother-in-law.

(By the COURT.)

Q. You say that is all you know about it ?

A. Yes, sir ; that is all I know about it.

Mr. COUSBY.—We move that the witness' an-

swer be striken out as hearsay, irrelevant and im-

material.

Mr. STEVENS.—We move that it be kept in.

Mr. COUSBY.—This witness testified that this

party was living because his brother-in-law told him

so, and we move that that be stricken out as hearsay,

irrelevant and immaterial.

The COURT.—Which part of the testimony do

you want stricken ? He lias testified that she was liv-
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ing on the 23d. and 24th of March, and that she was

living when he left Seattle v

Mr. COUSBY.—I move that that all be stricken

out as hearsay as based upon what his brother-in-law

told him.

The COURT.—I will overrule the objection on the

ground you mentioned, Mr. Stevens.

Mr. COUSBY.—I take an exception.

The COURT.—I suppose Mr. Cousby excepts only

on behalf of his clients in this case.

Mr. STEVENS.—Yes, sir.

(By Mr. COUSBY.)

Q. Did you ever advise Arabella R. Armstrong

that you had located the Dome Group Claim in her

name as one of the locators ?

Mr. McGinn.—We object on the ground it is im-

material.

The COURT.—Objection sustained.

Mr. COUSBY, Mr. STEVENS and Mr. de JOUR-

NEL.—We note an exception.

(By Mr. COUSBY.)

Q. Now, at the time you received the powers of

attorney numbered 3, 4, 5, 6, 7, and 8, an agreement
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or other document accompanied the powers of at-

torne}^, didn't it?

Mr. McGINN.—We object as immaterial and not

proper cross-examination.

The COURT.—I will sustain the objection as not

proper cross-examination.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.

(By Mr. COUSBY.)

Q. Whom did you authorize Cook and Ridenour

to stake this Dome Group Claim for in the spring of

1905?

A. I gave them the names of the six powers of at-

torney that have been shown here.

Q. Was there any agreement at that time between

you and Cook and Ridenour as to the ownership of

the claim ? A. There was an imderstanding.

Q. Where did that understanding take place?

A. At the bank of the Fairbanks Banking Com-

pany.

Q. About what date was that ?

A. Sometime in March.

Q. March of 1905? A. 1905.

Q. That was before this location was made?

A. Yes, sir.
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Q. What was that understanding or agreement

which was made between you and Cook and Eidenour

about the location of this Dome Group Claim?

A. They were to stake it, make a discovery, put

a hole to bedrock. I was to furnish supplies, tools

and boiler. They were to have each one an eighth

interest in the group claim.

Q. Cook and Eidenour were each to have an

eighth interest in the group? A. Yes.

Q. What interest, if any, were you to have in the

group ?

A. There was no understanding that I was to have

any interest in the group by them.

Q. Wasn't there any understanding by anybody

that you were to have an interest in that group ?

A. No, sir.

Q. Was there an understanding that anybody be-

sides Cook and Eidenour should have any interest in

that group?

Mr. McGinn.—We object to that because the very

fact of the location shows other people who have in-

terests in that group.

The COUET.—I will overrule the objection.

A. The parties that I gave them the names of

would have an interest.
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Q. Besides those parties and Cook and Ridenour,

who else were to have any interest in the group ?

A. No one.

Q. Are you positive of that? A. I am.

Q. Was it understood or agreed at that time at

your bank that McGinn & Sullivan were to have any

interest in that group I

Mr. McGINN.—We object as not proper cross-

examination.

The COURT.—Overruled. A. No, sir.

(By Mr. COUSBY.)

Q. Was there any further agreement made with

Cook and Ridenour that they were to get any addi-

tional interest in the group ?

Mr. McGINN.—We object to that as immaterial

and not proper cross-examination.

The COURT.—I will sustain the objection on the

ground it is immaterial.

Mr. COUSBY and Mr. STEVENS.—We take an

exception.

Mr. COUSBY.—I will ask you for the deposition

of Captain Barnette that was filed in this case (to

Clerk).
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(Clerk hands deposition to Mr. Cousby, who hands

it to Captain Barnette, the witness.)

(By Mr. COUSBY.)

Q. State whether that is your signature.

A. That is my signature.

Q. I will ask you if when your deposition was

taken on the 30th day of June 1906, the following

questions were asked you and you made the follow-

ing answers (read) :

''Q. Did you enter into any agreement with Mc-

Ginn & Sullivan with regard to giving them any in-

terest in this property on behalf of these plaintiffs ?

A. Yes, sir.

Mr. McGinn.—Q. About what time was that

agreement made and what were the terms of it ?

Mr. COUSBY.—The same objections, and that it

is not proper cross-examination.

A. It was about the time that I made arrange-

ments with Cook and Bidenour to sink those two

holes.

Mr. McGINN.—Q. What was the agreement that

was made with them ?

Mr. COUSBY.—^We object as irrelevant, incom-

petent and immaterial and not proper cross-examina-

tion.
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A. McGinn & Sullivan were to get a third inter-

est in the group.

Q. What for?

A. For looking after the litigation and protecting

the property."

Q. State whether you made those answers to those

questions at that time ? A. I did.

Q, I will ask you to state whether you also made

the following answers to the following questions at

that time (reads from said deposition) :

''Q. You put a boiler on the Dome Group claim

early in April.

A. I don't remember just when it was that they

went out there to go to work. I bought them a boiler

and an outfit.

Q. You sent it out to be worked on the Dome

Group claim? A. Yes, sir.

Q. What interest were you to get for doing that?

A. I was figuring on a half interest from the peo-

ple I represented.

Q. Did you have any agreement with any of them

to that effect ?

A. I think I explained that agreement to you be-

fore.

Q. State whether you have had any agreement to

that effect.

(Objections.)
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A. The only agreement was the letter that I wrote

to my brother-in-law, and I told you two or three

times what that was.

Q. So you considered it understood when you

sent out the boiler in April, 1905, that you were to

get half of the interests of A. T. Armstrong, W. H.

Summer, Y. L, Newton, M. E. Armstrong, L. T,

Armstrong and L. T. Selkirk ?

A. When I received the powers of attorney I sup-

posed they took it for granted, according to the let-

ter I wrote my brother-in-law, that I was to have a

half interest from them.

Q. I ask that the question be answered ?

A. I certainly did expect a half interest in their

interests.

Q. It was the only compensation which you were

to get for sending the boiler out ? A. Yes. '

'

Q. I will ask you to state whether you made those

answers to those questions at that time?

A. I did.

Q. What interest, if any, do you own or claim to

own in the Dome Group at the present time ?

A. Only just the same as when that deposition was

taken.

Q. You claim to own at the present time an un-

divided one-half of the interests of A. T. Armstrong,
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W. H. Summer, Y. L. Newton, M. E. Armstrong, L.

T. Selkirk and A. R. Armstrong?

A. I expect to get a half interest.

Q. And do you claim to own a half interest in

their interests ?

A. No, I don't claim it, but I expect it.

Q. What do you mean when you say that you

don't claim if?

A. I sent for the powers of attorney and told them

I would stake for them and would expect a half in-

terest, but I never have had any agreement with

them.

Q, You had an understanding to that effect?

A. No, sir, I have never had any understanding

to that effect.

Q. Didn't you testify on the taking of your depo-

sition that you had an understanding to that effect ?

A. Only what was in the letter that I wrote to my

brother-in-law.

Q. And you were figuring at that time on a half

interest from the people you represented ?

A. I expected to get a half interest from them.

Q. You do expect to ? A. Yes, sir.

Q. And you did expect to ait that time?

A. At the time I gave the names to Mr. Cook and

Mr. Eidenour I expected that if they staked for them
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I would get a half interest from them according to

the letter I wrote to my brother-in-law, I had no

agreement with them.

Q. And you always have expected ever since this

letter was written by you after you received the

powers of attorney? A. Yes, I do now.

Q, At the time you received these powers of at-

torney or at the time you sent for them you stated in

the letter that you expected to have a half interest

for yourself in any interests acquired under the

powers of attorney.

A. I said that I would stake for them and any

properties that were acquired I would expect a half

interest for looking after them staking, etc.

Q. And in response to that communication you

received the powers of attorney?

A. I received the powers of attorney.

Q. And there never has been any different ar-

rangement or understanding between you and those

six people mentioned than the one that you were to

have a half of their interest?

A. I never had any that I was to have half of their

interests.

Q. You never had that understanding?

A. No, sir.

Q. I will ask you if you didn't make the following
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answers to the following questions at the time your

deposition was taken in July, 1906, page 2 (reads) :

"Is there any understanding or agreement of any

kind between you and any persons whomsoever to

the effect that you are to have any estate, right, title

or interest whatever in the Dome Group Claim situate

on the right limit of Dome Creek below Discovery in

the Fairbanks Mining District, or any part or por-

tion of it^ A. Yes, sir."

Did you make that answer to that question at that

time? A. I expect I did.

Q. (By Mr. COUSBY, who continues reading:)

"Q. Just state in substance what that under-

standing or agreement is.

A. There is an understanding. The only thing

is I wrote to my brother-in-law for his power of at-

torney and some of my folks."

Q. State whether you made that answer to that

question at that time. A. I think I did.

Q. And do you now deny that there was ever any

understanding ?

Mr. McGinn.—We object to that. The witness

hadn't denied that. He has answered the same thing

three or four times.

The COURT.—I think the objection is well taken.
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Mr. COUSBY.—I take an exception.

Mr. STEVENS and Mr. de JOURNEL.—We take

an exception.

(By Mr. COUSBY.)

Q. I will ask you to state whether at that time

you also made the following answers to the follow-

ing questions, page 4 (reads) :

"Q. Was there any understanding or agreement

between you and any other person either at that

time or at any subsequent time that you were to

have any interest in any mining claims or locations

which you located or caused to be located for any of

those persons under any of those powers of attorney ?

A. Yes, sir, at the time I wrote my brother-in-law

this letter I stated that if opportunity came up I

would stake ground for them as their agent and

would expect half for staking."

Q, State whether you made that answer to that

question at that time?

A. Yes, sir; that was the only agreement that

there is between us.

Q. State whether you ever advised or informed

either A. T. Armstrong, W. H. Sumner, Y. L. New-

ton, L. T. Selkirk, M. E. Armstrong or A. R. Arm-

strong that the Dome Group location had been made
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by you as their agent and that they were locators or

had any interest in that location?

A. Last winter when 1 was back East I advised

and talked the matter over with W. H. Sumner, Y.

L. Newton and A. T. Armstrong and M. E. Arm-

strong; with L. T. Selkirk and A. R. Armstrong I

did not.

Q, Upon what date in the winter did you advise

those three persons that you had located this claim?

A. Four persons. It was sometime in October

that I had the conversation with W. H. Sumner and

Y. L. Newton.

Q. Why didn't you advise them of it before that

time?

Mr. McGinn.—We object as immaterial and not

proper cross-examination.

The COURT.—I will sustain the objection.

Mr. COUSBY and Mr. STEVENS.—We except.

(By Mr. COUSBY.)

Q. Did you advise them at that time that a suit

had been brought in their names to recover any inter-

est in this claim?

A. I told them the ground was in litigation.

Q. I will ask you to state, Mr. Barnette, whether

these six powers of attorney marked from 3 to 8 in
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this case are the same powers of attorney which you

referred to at the time your deposition was taken

last June? A. They are the same.

Q. I will ask you to state whether you didn't

testify at that time that the powers of attorney which

you had received from those parties gave you the

power of substitution ?

Mr. McGinn.—We object to that as not proper

cross-examination and not proper impeaching tes-

timony.

The COURT.—Objection sustained.

Mr. COUSBY, Mr. STEVENS and Mr. de JOUR-

NEL.—We except.

Mr. COUSBY.—That is all.

Cross-examination.

(By Mr. STEVENS.)

Q. I would like to waive my order of examina-

tion and have Mr. de Journel cross-examine now.

Mr. de JOURNEL.—The ground has been fully

covered by Mr. Cousby and we will avail ourselves

of the testimony taken by him.

Mr. STEVENS.—Q. Captain Barnette, who, if

you know, made an arrangement with McGinn &

Sullivan to bring this suit?
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Mr. McGinn.—To which we object on the ground

it is not proper cross-examination and is wholly im-

material.

Mr. STEVENS.—We have a right to know who

are interested in the subject matter of this litiga-

tion. I think it sufficiently appears that this wit-

ness is interested, and we ask for the usual latitude

in his cross-examination.

The COURT.—I will sustain the objection.

Mr. STEVENS.—We note an exception.

Q. Do you know who authorized the bringing of

this suit ?

Mr. McGinn.—To which we object as immaterial.

The COURT.—Objection sustained.

Mr. STEVENS.—Exception.

Q. I believe you stated on your direct examina-

tion that the plaintiff Newton you saw and had a

personal interview with last winter ?

The COURT.—October he said.

Q. (By STEVENS.) Last October was it?

A. In October.

Q. What is the first name of Newton ?

A. Y. L.



362 Henry Cook et al. vs.

(Testimony of E. T. Barnette.)

The COURT.—Yuba Newton.

Q. (By STEVENS.) That is a man

?

A. No, sir.

Q. That is a woman "? A. Yes, sir.

Q. Did you acquire her interest in this prop-

erty? A. No, sir,

Q. Did you acquire any part of her interest in

this property ? A. No, sir.

Q. Did you obtain from her any further power

of attorney or authority in the premises than that

which might be represented by the power of attorney

introduced in evidence in this case ?

Mr. McGinn.—We object to that as not proper

cross-examination and as wholly immaterial.

The COURT.—At what time. (To Stevens.)

Mr. STEVENS.—Last winter when he saw her,

during the pendency of this suit.

The COURT.—Objection sustained.

Mr. STEVENS.—Note an exception.

Q. Did you see M. E. Armstrong last winter, or

while you were out ?

A. No. I saw her this spring just before I came

in.

Q. Where? A. Gold Bar, Washington.

Q. Did you acquire any of her interest in this

property 1
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Mr. McGinn.—The same objection.

The COURT.—The same ruling as on the ques-

tion where you asked if he obtained the interest of

someone else.

Mr. STEVENS.—There was no objection to that,

and the answers are in. The Court didn't rule on

this before.

The COURT.—Read 'the question. (Question

read.)

Mt. McGinn.—We object to it on the ground it

is immaterial and not proper cross-examination.

Mr. STEVENS.—I submit it is material to show

the interest of this witness in this case, and goes to

the credibility of his testimony.

The COURT.—I will sustain the objection as I do

not think it is material.

Mr. STEVENS.—We save an exception.

Q. You saw A. T. Armstrong did you ?

A. Yes, sir.

Q. When was the last time you saw A. T. Arm-

strong % A. Just before I came in here.

Q. Where does he live *?

A. At Gold Bar, Washington.

Q. Did you state to him anything about this lo-

cation? A. Yes, I mentioned it to him.
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Q. Did you acquire any of his interest in this

property or the interest he claims in this property?

Mr. McGinn.—We make the objection that it is

immaterial and not proper cross-examination.

The COURT.—You mean at that time?

Mr. STEVENS.—At any time since the institu-

tion of this suit?

The COURT.—You don 't mean then at that time ?

Mr. STEVENS.—Well, I will it to that time.

The COURT.—I will sustain the objection.

Mr. STEVENS.—We note an exception.

Q. Have you ever acquired by deed or otherwise

any interest in what is known as the Dome Group of

the plaintiff A. T. Armstrong? A. No, sir.

Q. You saw W. H. Sumner ? A. Yes, sir.

Q. Since the institution of this suit ?

A. Yes, sir.

Q. Do you know W. R. Sumner?

A. No, sir.

Q. Have you had any power of attorney from

W. R. Smnner?

A. No, sir, I don 't know any such person.

Q. But you do know W. H. Sumner ?

A. Yes, sir.
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Q. What relation, if any, is W. H. Siunner to

you ? A. A brother-in-law.

Q, He married a sister of yours %

A. Yes, sir.

Q. Do you know whether W. H. Sumner claims

any interest in this property in controversy %

A. I suppose he does
;
yes.

Q. Do you know whether he does or not? You

say you suppose he does.

Mr. McGINN.—We object to this as not proper

cross-examination and as immaterial.

The COURT.—I will overrule the objection.

A. Why, only he knows that I staked for him,

staked in his name, and I would naturally suppose

he claims an interest in it.

Q. (By STEVENS.) He knows you staked for

him, but you don't know whether he claims any in-

terest in it ?

A. I say I expect that he does.

Q. Did you ever acquire any of his interest or

his claim of interest in this property ?

A. No, sir.

Q. Where does he live? A. Medina, Ohio.

Q. When did you see him last ?

A. In October.

Q. Last October ? A. Yes, sir.
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Q. Are all of the six persons represented by you

by these powers of attorney related to you either by

consanguinity or affinity ?

Mr. McGinn.—We object as immaterial.

A. W. H. Sumner is my brother in law, Y. L.

Newton is my niece, A. T. Armstrong is my brother

in law, M. E. Armstrong is my sister, they are the

only ones that are related to me.

Q. Then the other two are not related to you "?

A. A. R. Armstrong is the sister of A. T. Arm-

strong.

Q. She would be a sister in law by marriage ?

A. I give it up.

Q. She is a sister in law of your brother in law ?

A. Yes.

Q. Have you ever seen the property in contro-

versy in this action ?

Mr. McGINN.—We object as not proper cross-ex-

amination.

The COURT.—Object sustained.

(By STEVENS.)

Q. Who has furnished the money for the develop-

ment of this Dome Group so far as it has been de-

veloped in the interests of J. C. Ridenour and his as-

sociates ?
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A. I have furnished most of it.

Q. Who else besides yourself has furnished any

of the money ?

A. No one that I know of. Possibly Cook and

Ridenour use some of their money; I don't know.

Q. If they have furnished any money it would be

a very small portion ? A. Yes, sir.

Q. (Continuing.) Of the total, wouldn't it?

A. Yes, sir.

Q. Then you have furnished substantially all the

money % A. Yes, sir.

Q. (Continuing.) —that has been put in the

ground "? A. Yes.

Q. Have you ever been reimbursed by any of

the parties whom you represent as attorney in fact,

plaintiffs in this suit, for any money which you have

expended on the propert.y?

Mr. McGinn.—We object as wholly immaterial.

Mr. STEVENS.—It is important to show the in-

terest of the witness in either the success of this liti-

gation or his interest in the property. A man isn't

going to expend thousands of dollars in the interests

of someone else if he doesn't expect to get something

out of it, get some of it back. This is proper on

cross-examination to show the interest of the witness.

The COURT.—I will sustain the objection.
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Mr. STEVENS.—Note an exception.

(Here the Court takes a recess until to-morrow at

10 A. M. and continues the further trial of this case

until Monday, May 6th, 1907, at 10 o'clock A. M.)

Morning Session.

3d days ' trial, 10 A. M., May 13th, 1907.

E. T. BARNETTE resumes his testimony on

cross-examination.

(By Mr. STEVENS.)

Q. Captain Barnette, were the six powers of at-

torney which have been introduced in this case by

Mr. McGinn the only powers of attorney that you

has about the time of the location of this Dome Creek

Group? A. No, sir.

Mr. McGinn.—The witness answered that ques-

tion before I had an opportunity to object. We de-

sire to object to the question on the ground it is im-

material, irrelevant and incompetent, and ask that

the answer be stricken out.

Mr. STEVENS.—Standing alone the question

might appear to your Honor to be immaterial, but it

is merely preliminary leading up to some other mat-

ters, that I want to question the witness concerning .

Mr. McGinn.—We further object to it as not

proper cross-examination.
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The COURT.—I will sustain the objection on the

ground that it is not proper cross-examination.

Mr. McGinn.—And the answer will be stricken

out?

The COURT.—Yes, I will grant the motion to

strike.

Mr. STEVENS.—Note our exception.

Mr. COUSBY.—Exception for us.

(By Mr. STEVENS.)

Q. You furnished the names, by reason of having

powers of attorney from different parties, for the

location of the Banner group on Dome Creek about

the same time that the Banner group lying imme-

diately above the Dome group the Dome Creek

group was staked, did you not, six names?

Mr. McGINN.—We object to that as being imma-

terial, irrelevant and incompetent, not pertinent in

any way to any of the issues in this case.

The COURT.—The Banner group?

Mr. STEVENS.—That is not in question in this

action. The object of this is to show or tend to show

that this Dome group was not made in good faith

by persons receiving the benefits but it was an at-

tempt upon the part of Captain Barnette to use
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names of what is ordinarily called dmnmies for the

purpose of acquiring more land under the mining

laws than the mining laws ever contemplated, and

the Court we think ought to allow a good deal of lati-

tude in cross-examining the witness upon those ques-

tions.

The COURT.—I think counsel should be given a

reasonable cross-examination, but this question is far

outside of the field of cross-examination.

Mr. STEVENS.—I admit that standing alone it

is not cross-examination, but it is preliminary to

about the next question I intend to ask.

The COURT.—I think I will sustain the objection.

Mr. STEVENS and Mr. de JOURNEL.—We note

an exception.

The COURT.—The same arrangement as to ex-

ceptions this morning as heretofore ; Mr. Cousby ob-

jecting for Mr. Clark, and Mr. Stevens objecting for

Mr. Claypool, and Mr. Brown objecting for himself?

Mr. CLAYPOOL.—Mr. Stevens represents us.

Mr. BROWN.—I would like to have the benefit

of any objections unless I dissent to them. I rely

on Mr. Cousby 's objections.

Mr. de JOURNEL.—We wish to avail ourselves
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of all objections made by other counsel objecting at

the time. We thought that was the modus operandi ?

The COURT.—The day we adjourned some of you

were excejDting to Mr. Oousby's objections and some

of you to Mr. Stevens, and there was some difficulty

such as in the case where Mr. Cousby moved to strike

out and Mr. Stevens wanted it to stand.

Mr. de JOURNEL.—That happened but once and

I do not think it will happen again.

Mr. BROWN.—That is why I suggested that I

would join in all exceptions taken unless I dissented.

Mr. de JOURNEL.—I would like that mle for

us also, to save time.

The COURT.—You are taking Mr. Cousby 's ob-

jections and exceptions ?

Mr. de JOURNEL.—Yes, we wish to avail our-

selves of the objections and exceptions made by all

counsel.

Mr. CLARK.—We would like to be in the same

position.

Mr. STEVENS.—That relates only to the objec-

tions and exceptions. Of course, we want the bene-

fit of all the evidence in the case.

The COURT.—This relates to objections and ex-

ceptions.
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Mr. STEVENS.—I understand.

Q. Do you know Captain L. B. Anderson 1

A. I do.

Q. Have you known Mm for some time ?

A. I have known him since 1902.

Q. Did you know him in January, 1904 ?

A. I did.

Q. Did 3^ou leave here, Fairbanks, Alaska, for the

States about along in January, 1904 ?

Mr. McGinn.—We object as incompetent, irrele-

vant and immaterial, and not proper cross-examina-

tion.

Mr. STEVENS.—It is preliminary.

The COURT.—I will overrule the objection, and

see what it is aimed at.

Mr. McGINN.—We save an exception.

A. I believe I did. I am not positive. I couldn't

say it was January. It was in the spring, towards

spring.

Q. You remember the occasion, the time, when

you left here that winter or spring ?

A. Nc, I don't.

Q. You remember that you went outside, don't

you?

A. I went oatside in the spring of 1902 and 1903,

and I believe I went out in 1904.
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Q. The winter of 1903 and 1904, or the spring of

1904, do you remember going out to Cleary Creek

along about the holidays or soon after on the Free-

man Bench there, according to some of your former

testimony '?

A. Yes, that is the spring I went out.

Q. And that is about the time that .you went out-

side by way of Circle ? A. Yes.

Q. A short time before you went outside, that is

before you left Fairbanks, and in January, 1904,

did you make any arrangement with L. B. Anderson

whereby L. B. Anderson was to stake some mining

property for you and your associates, south of Fair-

banks, towards the foothills of the Alaska range,

whereby you left a credit at the N. C. Company for

some goods or such suj)plies as L. B. Anderson saw

fit to call for"?

Mr. McGINN.—To which we object on the ground

that it is immaterial, irrelevant and incompetent and

not proper cross-examination.

Mr. STEVENS.—It is leading up to another ques-

tion which in our judgment is important.

The COURT.—It certainly is not proper cross-ex-

amination, and I cannot see the materiality of it.

Mr. STEVENS.—I know the Court cannot at this
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time, but I do not think the Coui-t ought to tell us

what we are going to ask the witness next.

The COURT.—You think you ought not to tell me.

Mr. STEVENS.—Not at this time in the presence

of the witness.

The COURT.—I will overnile the objection.

Mr. McGINN.—We save an exception.

A. I remember of having some talk with Mr. An-

derson about he and his partner going over into the

Bonnifield country, or in south of Fairbanks, but I

don't remember just what it was; I couldn't say.

Possibl}^ I did make arrangements for him to get sup-

plies at the N. C. I know I have helped him out

many times here. I know that I made arrangem.ents

there so he could get supplies a number of times, and

I might haA^e done so at this time. He might ha\'e

come to me and asked me. In those days he was very

friendly with me anl I helped him a good many times.

It is just possible tliat I did. He might have come

to me and asked me to make arrangements for liim

to get supplies, as he was going over there, and I

might have done so, but I cannot recollect it at this

time.

Q. You don't remember at this time?

A. No, I couldn't say whether I did or not.
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Q. Bo you remember of furnishing Captain An-

derson about this time in Fairbanks a list of names,

about 19 in umnber, for the purpose of locating min-

ing ground in Alaska under those names which you

furnished ?

Mr. McGinn.—To which we ob.iect as immaterial,

irrelevant and incompetent, and not proper cross-ex-

amination.

The COURT.—I cannot see the materiality of it at

all.

Mr. STEVENS.—I am a little slow in leading up

to what I am driving at, but I am doing the best I

can. I have not anything more to say except what I

said in the last objection, that these questions are

preliminary.

The COURT.—I will let this in and see where 3^0

u

get to.

Mr. McGinn.—TV 3 except.

A. No, I don't remember.

Q. You might have done so ?

Mr. McGINN.—We object as immaterial, irrele-

vant and incompetent.

The COURT.—Objection sustained.

Mr. McGINN.—We move that the three preced-

ing questions and the answers in response to them
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be stricken out as irrelevant, incompetent and im-

material and not proper cross-examination.

Mr. STEVENS.—We object because they are pre-

liminary questions leading up to

—

The COURT.—You have not reached the other

question ?

Mr. STEVENS.—Then I will deny the motion.

Mr. McGINN.—Exception.

The COURT.—But without prejudice to a renewal

of it.

(By Mr. STEVENS.)

Q. Captain Barnette, I ask you if you had a con-

versation with L. B. Anderson between the 1st and

15th days of January, 1904, or thereabouts, in the

town of Fairbanks, Alaska, on Front Street near

the N. C. Companj^'s store, January, 1904, at which

conversation you and L. B. Anderson only were pres-

ent, where said Anderson suggested to you that he

would stake mining ground for Jack Healey, Howard

Turner, and Dick Wood, and probably others, and

that you responded that there was no use of doing

that because "We would have to give up something

to those fellows," but that you would furnish him,

the said Anderson, with names of persons from whom

you had powers of attorney, that they were friends
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and kin folks of yours and that you could use their

names and you would not need to give up any in-

terest in any ground which you could locate under

such powers of attorney, that you would not have

to give these people anything for the use of their

names. Did you or did you not at such time and

place have a conversation in substance as I have

asked you^

Mr. McGinn.—To which we object on the grounds

it is immaterial, irrelevant and incompetent and not

proper cross-examination. The testimony offered or

attempted to be drawn out by Mr. Stevens is for the

purpose of undertaking to show that the location

made in this case is what has been commonly known

and denominated a dummy location, and it cannot

tend in any way to prove any such state of facts.

Furthermore, the question of whether or not there is

a dummy location is a question between the Govern-

ment and the locator, and furthermore such an act

would constitute a fraud upon the Government, and

fraud must be specially pleaded, and in this case

Mr. Stevens nor any other of the defendants in their

answers have set up fraud in the location of this

property.

The COURT.—What is the purpose of it?
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Mr. STEVENS.—For impeachment.

The COURT.—I will admit it for impeachment.

Mr. McGinn.—They are not attempting to im-

peach him in regard to anything he testified to in

chief, and they cannot put questions to him and ask

him in regard to collateral matters for the sole pur-

pose of impeachment; this testimony doesn't tend

to contradict anything he has testified to in his cross-

examination either; it is not pertinent to the issues,

and is wholly collateral.

The COURT.—I will admit it.

Mr. McGinn.—We save an exception.

A. No, sir.

(By Mr. STEVENS.)

Q. You say that you had no such conversation

as that with Captain Anderson?

A. No, sir, never.

Q. Captain Barnette, about this time, but soon

after, did you or did you not furnish to L. B. An-

derson 19 names including your brother, or one of

your brothers, including your own name and the

name of your wife, and including the names of two

or more Armstrongs and including the name of

Newton, and also the name of Selkirk for the pur-

pose of locating mining claims in Alaska?



John Klonos et al. 379

(Testimony of E. T. Barnette.)

Mr. McGINN.—To which we object as immaterial,

irrelevant and incompetent, not proper cross-exam-

ination.

The COURT.—At what time was this?

Mr. STEVENS.—In January, 1904. The witness

testified that he obtained these powers of attorney

of Armstrongs, Newton, Selkirk in 1900 and that

they are still good and valid. Now, at any time

during the life of those powers of attorney, or un-

til we can show that they were revoked, we can show

what this witness has done with those powers of at-

torney, and that is the question that connects this

transaction with the present location, so far as it

goes, and is laying the foundation to impeach the

witness on an important question in this case.

The COURT.—I will sustain the objection. I

cannot see the materiality of it. That is the question

to which you have been coming.

Mr. STEVENS.—Yes, sir, that is the substance

of it.

Mr. McGINN.—We now—

The COURT.—Wait a minute.

Mr. STEVENS.—We note an exception. Coun-

sel now offers to prove by this witness that about
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the month of January, 1904, the witness furnished

to L. B. Anderson for the purpose of locating min-

ing property in Alaska, the names of about nineteen

persons from a portion of whom the witness had

powers of attorney to locate mining ground, which

19 names included the names of some of the plain-

tiffs in this action, being the same names in part as

are represented by the powers of attorney introduced

in evidence in this case by the plaintiffs, for the rea-

son of showing the invalidity and illegality of the

Dome Group Claim alleged to have been located by

plaintiffs, and for the further reason that if the

same is denied by the witness of laying the founda-

tion to impeach the witness upon such testimony, and

for the further purpose of contradicting the witness

upon his own testimony on direct examination in

this case wherein the witness has stated in substance

that he furnished the names of six of the plaintiffs

and contends that such persons own the property

in controversy, subject to whatever they might vol-

untarily see fit to give the witness, and we contend

that it is proper cross-examination upon that ground.

Mr. McGINN.—To which ofQer we object on the

ground that it is immaterial, irrelevant and incom-

petent, not proper cross-examination, and not ad-

missible for any purpose.
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The COURT.—I will sustain the objection.

Mr. STEVENS and Mr. de JOURNEL.—Note
exception.

Mr. McGinn.—We now move that the questions

and the answers given by the witness thereto in re-

gard to this very same matter which your Honor

allowed to go in under the promise made by Mr.

Stevens that the materiality would be subsequently

shown, that the answers to the questions be stricken

out.

The COURT (To Mr. STEVENS).—Do you de-

sire to be heard ?

Mr. STEVENS.—No.

The COURT.—I grant the motion to strike.

Mr. STEVENS.—Note our exception.

Mr. de JOURNEL.—Exception.

(By Mr. STEVENS.)

Q. Do you know a man by the name of Ed. Mars-

don?

A. Was he the one that built the Fairbanks

Hotel?

Q. Yes, I mean that Marsdon. A. Yes, sir.

Q. You have known him for some time?

A. Since 1902.
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Q. Did you ever have a conversation with the said

Marsdon in the town of Fairbanks, Alaska, in or

about the month of December, 1903, where he and

you only were present, wherein you stated to the said

Marsdon in substance that you had powers of at-

torney from kin folks of yours or relatives of yours

and friends on the outside, which names you could

use and would not need to give them any interest

in any mining claims which you might locate for

them in Alaska ?

Mr, McGinn.—We object on the ground it is

immaterial, irrelevant and incompetent, not proper

cross-examination, and no proper foundation has

been laid, the time and j)lace being too indefinite.

The COURT.—In an impeaching question you

should fix the time and place with more certainty

than that.

Mr. STEVENS.—We submit to the Court that in

a conversation of that character, the name of the

town is sufficient for the place, and the name of the

month sufficient for the time. I said December,

1903, in that question, and that is as near as I can

come to it.

The COURT.—I will allow you to recall the wit-

ness later for the purpose of putting that question.
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(Testimony of E. T. Barnette.)

I do not think you have laid the foundations yet. I

will sustain the objection to the question, without

prejudice to a renewal of the question later, if you

can fix the time and place with greater certainty.

Mr. STEVENS.—We note an exception. That is

aU.

The COURT.—Does anyone else wish to cross-ex-

amine.

Mr. McGINN.—That is all.

(Here the Court takes a recess for 5 minutes.)

(After 5 minutes' recess.)

Mr. McGinn.—We rest.

Plaintilf rests.

Defendants' Motion to Strike Certain Testimony

and Evidence, etc.

Mr. COUSBY.—The defendants move the Court

to strike from the record all the testimony and evi-

dence in the case relating to the perforaiance of any

of the alleged acts of location of the Dome Group

Claim occurring subsequent to the 20th of April,

1905, the date of the commencement of this action,

whether the testimony relates to the making of the

boundaries of the claim or the purported discovery

of mineral upon it, upon the ground that all such



384 Henry Cook et al. vs.

testimony is incompetent, irrelevant and immaterial

not tending to prove any of the issues in tMs case,

and not tending to prove any of the issues in this

case, and not tending to support any of the allega-

tions of the complaint showing any title in the plain-

tiffs at the time this suit was commenced.

Mr. STEVENS.—-We desire to join, and to call

your Honor's attention to page 61 wherein your

Honor ruled that the motion could be made at the

conclusion of the plaintiffs' case in chief.

The COURT.—Yes, I remember that. Do you

want to be heard on the motion? (To attorneys)

(Argument by Mr. Cousby, Mr. Stevens and Mr. Mc-

Ginn.)

Mr. de JOURNEL.—With leave of the Court, we

avail ourselves of the motion.

Mr. CLARK.—We wish to do the same, if the

Court please.

Mr. BROWN.—We also, may it please the Court.)

(Further argument by Mr. McGinn and Mr.

Cousby.)

The COURT.—I do not think the question of good

faith enters into it. It occurs to me that the reason

why it should stand (if there is any reason for it), is

that it may be material as against some of the other

defendants. The issues in the case are so compli-
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Gated and the defendants' interests are so interwoven

and peculiar, that it occurs to me that that it might

be material to some of them.

(Argument by Mr. Stevens and Mr. Brown.)

The COURT.—I will look over the pleadings.

Are there any other motions that you desire to make

at this time?

Motion to Dismiss Plaintiffs' Bill, etc.

Mr. de JOURNEL.—Yes, your Honor. These

defendants wish to move the Court to dismiss the

plaintiffs' bill, and for leave to proceed ex parte to

prove their cross-bill and obtain judgment there-

upon, for the reason that the plaintiffs have failed

to make a prima facie case entitling them to the re-

lief prayed for them in their complaint, upon the

following grounds:

First: That they did not show that the so called

Dome Group Association was at the time of the al-

leged location or at all composed of bona fide exist-

ing persons citizens of the United States and quali-

fied locators of public lands, each of them for their

private benefit, but on the contrary they have shown

that they are dummy locators acting for E. T. Bar-

nette to locate a greater area than allowed by law,

to wit, 20 acres only, under instructions received

from him and also through his lawyers (page 83 of

the testimony will show, to which I will refer in a
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moment), in pursuance of a prearranged scheme or

device as evidenced by the powers of attorney and

their own testimony (page 147 and 151, supra, also

page 82 and 83), said powers of attorney showing

in their tenor, as explained by the testimony of E.

T. Barnette regarding the same, their illegal purpose

of endeavoring to acquire public lands for him, and

the right to dispose of the same also for him, it

shows, in greater quantity than allowed, to wit, 20

acres, and that they do in that purport to operate

to defraud the Government and the public and the

bona fide locators of land in view of E. T. Barnette 's

one-half of 120 acres by the six locators he repre-

sents, being 60 acres for himself alleged to be lo-

cated by the six locators, to wit, the Armstrongs, Sel-

kirk and Sumner.

Now, the second ground: That the plaintiffs did

not show that prior to the time of and at the time

of their alleged location, the ground in controversy

was unimproved, unclaimed, vacant and unoccupied

mineral land of the United States open for mineral

entry and location. But on the contrary they have

shown by their pleadings and testimony that it was

claimed, occupied, improved, and claimed by these

defendants and others whose stakes, shafts, improve-

ments and cabin they saw (page 102 of the testi-

mony), also their notices of location (page 102), and

that they admit having taken possession clandes-
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tinely by trespass in the cabin of the former location

of No. 1 Below, first tier, right limit, below dis-

covery on Dome Creek (page 29 of the testimony),

which No. 1 below was a well-known claim (page

29) with which their own location conflicted (page

29), and they knew it (same page) as shown by the

plat of their survey (page 27), and that their en-

try upon the whole alleged tract was initiated in

trespass, being initiated by so taking possession of the

said cabin on March 24, 1905, which, as they testified

didn't belong to any of the said plaintiffs and was

presumptively fastened (He says he didn't know

whether it was fastened or not, and the presumption

is that it was), and they had at that time no color

of right to so enter and no right to perform any work

upon said ground to establish for them its mineral

quality; that they base their claim to its mineral

status upon the prior averment and claim made by

the defendants that it was such mineral land, and

their proof, if any, that it was such, was not made by

them until long after their entry, to wit, April 16th

(page 90 of testimony) ; that from the well-known

valid claim No. 1, they then moved on to the other

then well-known valid claim 4 below first tier, below

discovery (page 95), which they knew also belonged

to other owners and was claimed and occupied ad-

versely to them (see pleadings, they set that up)

prior to their own location, as shown also by the black
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lines on that plat introduced by tliem (page 20 and

27), showing that such claims as 1, 3 and 4 below dis-

covery, first tier, right limit, below discovery, were

not at any time vacant unclaimed lands of the United

States open for entry as mineral locations ; and, hav-

ing been so shown to be locations, are not presiunp-

tively existing valid locations.

Third ground. That the testimony adduced by

plaintiffs shows that they had not, at the time of the

initiation of the case, any valid staking, recording

and discovery and marking of boundaries or any

other title or lawful possession, nor did they acquire

since then any title to the ground nor any possession

thereof, upon which to base their right to have the

same quieted by this Court.

One more ground is this ; that if these plaintiffs set

their ground for resisting this motion upon the rea-

son that their rights start from their amended com-

plaint, it also would be objectionable and untenable,

because their amended complaint on the face of it

shows our possession, in which case they would not

be entitled to sue for quieting title but for ejectment.

Mr. STEVENS.—On behalf of the intervenors

and the defendants whom I represent, we desire to

join in the motion made by Mr. de Journel, and to

obtain its benefits.

Mr. BROWN.—I also, on behalf of my clients,
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join in the motion and state the further ground that

plaintiffs have not made out a case, because the evi-

dence shows that this location was made by an agent

in behalf of himself and others, and that no authority

has been shown to exist in the agent given by these

six others to him to make this location. The evi-

dence as to agency only shows that these six persons

gave to Captain Barnette authority to locate, and no

power of delegation or substitution in the power of

attorney, and there is no sufficient evidence of a

ratification.

Mr. STEVENS.—We desire to join in that also.

Mr. CLARK.—On behalf of the owners of the two

Fives, we desire to take advantage of the motions

made and have it appear as though the motions had

been made by the owners of the two Fives.

Motion for Judgment Against Plaintiffs.

Mr. COUSBY.—We desire to move the Court for

judgment against the plaintiffs dismissing the action

under section 378 of chapter 39 of the Code, upon

the ground that the testimony and evidence in the

case introduced on the part of the plaintiffs shows

that the plaintiffs are not entitled to the relief claim-

ed, or any part thereof, for the following reasons

:

First: That the evidence shows that this alleged

Dome Group Location was made in violation of sec-
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tion 2331 of the Revised Statutes of the United States

requiring that all placer mining claims located after

the 1st of July, 1872, shall be in rectangular form and

conform as nearly as practicable to the United States

system of public surveys

;

Upon the further ground that the testimony and

evidence in the case shows that the ground attempted

to be included within the Dome Group claim was not

vacant or unclaimed public mineral ground at the

time of the location or attempted location of the

claim, but was occupied and possessed by other per-

sons;

And also upon the ground that the testimony and

evidence in the case shows that this alleged Dome

Group location was initiated in trespass, and is void

for that reason, the entry being upon the property

when it was in the actual possession of the defend-

ants Juntilla and Burke, and by an unlawful entry

into the cabin which they had built upon the property

;

Also upon the further ground that the testimony

in the case shows that the location of the Dome Group

claim alleged to have been made by plaintiffs was a

speculative location, and void for that reason, there

having been no discovery of mineral upon or within

the limits or boundaries of the claim prior to the

date of location, and no knowledge of the existence

of mineral there or even existing in close proximity

to the claim, according to the testimony of the witness
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Rideiiour, and he having located it upon a mere guess

that there was mineral there, and to use his own lan-

guage, his willingness "to take a chance that there

might be mineral there ;"

That the said location is also void for the reason

that it is a fraud upon the Government of the United

States, it having resulted from a combination between

the plaintiffs Henry Cook and J, C. Ridenour, and

the witness B. T. Barnette, whereby they entered into

an agreement to take up and appropriate to their

own use 160 acres of mineral land in one location, the

same being more land than they were entitled to un-

der the laws of the United States, by the use of the

names of plaintiffs A. T. Armstrong Y. L. Newton,

W. R. Sumner, A. R. Armstrong, L. T. Selkirk, and

M. E. Armstrong, it being understood and agreed be-

tween tlie plaintiffs Henry Cook and J. C. Ridenour

and the said E. T. Barnette at the time of their meet-

ing in the Fairbanks Bank, that the location was to

be made for the use and benefit of Cook and Ridenour,

and Captain Barnette, and ones McGinn & Sullivan,

and that there were not eight bona fide claimants of

property at the time of the location of it; and that

testimony shows that the alleged location of the claim

was made in pursuance of this agreement to appro-

priate it to the use and benefit of these five persons

;

That the evidence fails to show that the plaintiffs

are entitled to the relief in their complaint, for the
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further reason that there is no evidence that a valid

or sufficient discovery of mineral was made upon the

property by the plaintiffs or any other person for

or on their behalf on or prior to the 20th of April,

1905, the date of the institution of this action. All the

testimony or evidence in the record upon that subject

being the testimony of the witness of the witness J. C.

Ridenour to the effect that he had found from two to

five very fine colors in a shaft which was sunk upon

the ground commonly known as Side Claim No, 1

below discovery first tier, right limit, Dome Creek;

and that such testimony of Ridenour fails to show a

sufficient discovery of any discovery of mineral which

would justify the said Ridenour or any other person

or any prudent miner in expending his time and work

or money upon the property with the reasonable ex-

pectation of developing from it a paying mine.

Mr. STEVENS.—On behalf of the intervenors and

defendants whom I speak for, I desire to join in the

motion made by Mr. Cousby, not abandoningj^ how-

ever, the other motions that have been made.

Mr. CLARK.—On behalf of our clients, we desire

to join in the motion on the same conditions.

Mr. STEVENS.—We also desire to join in the

motion made by Mr. Brown, without abandoning the

other motions.
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The COUET.—Do all counsel join in Mr. Brown's

motion ?

Mr. COUSBY and Mr. Be JOURNEL.—Yes, your

Honor.

(Here, at suggestion of Mr. Stevens, Mr. Barnette

retires from courtroom under the rule excluding wit-

nesses, and Mr. De Journel argues on the motion, and

pending his argument the Court takes a recess until

2 P. M.)

Afternoon Session.

May 13, 1907, 2 P. M.

(Argument by Mr. De Journel resumed ; argument

by Mr. McGinn on behalf of plaintiffs, and argument

by Mr. Cousby on behalf of defendants on motions,

and the Court takes a recess until 10 A. M. tomorrow

morning, May 14.)

Order Granting Defendants' Motion to Strike as to

the Defendant Klonos, etc.

Trial 5th day. May 15th, 1907, 10 A. M.

The COURT.—The defendants' motion to strike is

granted as to the defendant Klonos, and denied as to

the other defendants. Do you wish an exception to

the order to strike as to Klonos (to Mr. McGinn) ?

Mr. McGINN.—Yes, your Honor.
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The COURT.—Do you wish an exception to the

order denjdng it as to the other defendants (to Mr.

Stevens).

Mr. STEVENS.—Yes, sir, for the parties I repre-

sent.

Mr. CLARK.—Our clients wish the same.

Mr. BROWN.—We take an exception.

Mr. CLAYPOOL.—We take an exception to the

order other than to the defendant Klonos.

Order Granting Motion for Nonsuit, etc.

The COURT.—As to the additional motion for

nonsuit, for a dismissal of the case, it is granted on

the second ground, that is, that the plaintiffs have not

proved the prima facie case; and Mr. Cousby's mo-

tion is granted on the second ground, virtually the

same thing.

Mr. McGinn.—That is upon the ground that we

didn't show that the ground was open vacant ground

at the time we located.

The COURT.—Yes, sir.

Motion to Re-open Case, etc.

Mr. McOINN.—Then we take an exception to the

ruling of the Court. And we ask at this time that we

be permitted to open up our case in chief so as to in-

troduce testimony to show that at the time

—
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The COURT.—I think it is more than that. I

think that under jouv pleadings, that second

amended and supplemental complaint, you are re-

quired to show the matters you there allege.

Mr. McGinn.—The Court understands that the

complaint states three causes of action and if we

prove either one of those causes of action it is suffi-

cient to prevent the granting of a nonsuit in this case.

* * * We didn't have to anticipate the defense of

the defendants in view of the rulings of the Court, as

the Court on the direct examination of the witnesses

refused to allow them to go into matters tending to

show the condition of the ground prior to the time of

our entry, stating that that would be a matter for

them to take up in their case in chief.

The COURT.—I refused to allow them to go into it

principally because it was not cross-examination.

Mr. COUSBY.—We object to the case being re-

opened after it has been submitted and argued and

has been determined by the Court, on the ground that

the Court has no authority to allow it to be reopened

and further testimony introduced after it has been

dismissed,

Mr. STEVENS.—We object for the same reason.

Counsel has not given a good and sufficient reason

why the same should be opened up.
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Mr. de JOURNEL.—We would like to enter the

same objections on the record.

Mr. CLARK.—And we desire the same objections.

Mr. BROWN.—We desire our objections entered.

The COURT.—I do not see that any good purpose

would be accomplished by a refusal to allow the case

to be reopened, because the Code provides that on

motion of the plaintiff a judgment of dismissal may

be granted without prejudice to another action. It

seems to me that we would arrive at a conclusion

quicker, finish the case very much quicker without

new pleadings being settled and a new trial. (Argu-

ment by the various attorneys for respective parties.)

The COURT.—(To Plaintiffs' Counsel.) If you

wish time to make a showing in the matter, I will give

you time, as it might save time here.

Mr. HEILIG.—If we could have some intimation

from the Court as to the ideas of the Court, we could

discuss the matter.

(Argument by Mr. Heilig.)

The COURT.—The Court would like to learn from

you if you desire to rest upon the case as you have

put it in. I cannot gather from your argument just

exactly the position you desire to take. If you de-

sire time to make a showing for a reopening of the

case, I will grant you time.
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Mr. HEILIG.—^We desire an intimation from the

Court as to the ideas of the Court as to the present

situation, so that we may know how to process. We
have not concluded whether we ought to apply to re-

open the case or not.

The COURT.— I have already indicated that in my
opinion you have not proved a prima facie case. The

evidence of former occupation of the ground, former

appropriation

—

Mr. HEILIG.—Does your Honor mean lack of oc-

cupation, or that our evidence shows fonner occupa-

tion?

The COURT.—I think the evidence you have in-

troduced show^s that there was former occupation of

the ground, and I think you must show what the

character of that occupation was, and that the ground

was unappropriated.

Mr. McGINN.—We differ with the Court as to

what the evidence in this case shows.

The COURT.—Yes.

Mr. McGinn.—(Argument.) * * * It is true

that the evidence in the ease show^s that upon a cer-

tain portion of the Dome Group there was a cabin.

As to who built that cabin not a word of testimony

had been offered or introduced. Whether it was built

b}^ a trapper or a man who was out there hunting,by a
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wood cutter or by a man claimed mining ground, is

not before the Court. And certainly the building of

a cabin upon the public domain is of itself not a suffi-

cient appropriation of the ground for mineral pur-

poses to prevent a subsequent prospector from com-

ing along and by complying with the mining laws

claim the ground.

The COURT.—That is just one of the evidences.

There is evidence of foraier staking and former loca-

tion notices.

Mr. McGinn.—(Argument.) * * * What we

wanted to know was whether the Court holds that we

must prove that this ground was never located prior

to this time, that there was never a valid location of

this ground before that time.

The COURT.—I think so.

Mr. McGinn.—That we will have to prove that

there never was a discovery of gold made upon this

property ?

The COURT.—That there never was a valid appro-

priation of it.

Mr. McGINN.—I do not know whether it would be

possible for us to do that.

The COURT.—Had there been no evidence of stak-

ing or location notices and other acts of appropria-

tion upon the ground, it might have been possible that
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you had gone as far as you need, by proving your

staking, diseovery and filing of notice; but I think

there is so much evidence of former appropriation in,

and your pleadings admit it, that you now must show,

not under your second cause of action, but under

your first, if you rely upon that, that it was unap-

propriated public domain at the time you went upon

it.

Mr. McGinn.—Your Honor means the whole of

the property, each and every part of it ?

The COURT.—Yes.

Mr. McGinn.—And your Honor also means by

that, that we would have to go to the extent, even if

there was a staking of the property and notices, of

showing as a negative proposition that there never

was a discovery of gold upon the property.

The COURT.—I think so.

Mr. McGinn.—(Continuing.) Upon any loca-

tion claimed by them. I mean, a discovery of gold

upon each location made by them.

The COURT.—What was that last?

Mr. McGinn.—I want to know whether it will be

incumbent upon us to prove affiraiatively the nega-

tive proposition that there was never a discovery

of gold made by any of the defendants in this action

upon any of the property claimed by them.
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The COURT.—If j^ou show faihire in any one of

the essentials of a valid location, that is sufficient.

(Argument, and the Court takes an adjournment

until 2 P. M.)

Plaintiffs' Motion for Judgment, Without Preju-

dice, etc.

Morning Session.

May 16th, 1907.

Mr. McGinn.—May it please the Court, we have

concluded not to make any showing or to ask the

Court to reopen the case. At this time we wish to

make the motion that, as the Court has heretofore an-

nounced that it will sustain the motion of the defend-

ants to dismiss this case upon the grounds specified

in the second ground of the motion of defendants, the

plaintiffs now move that such judgment as may be

given shall be given without prejudice of any kind

whatsoever to any action by the plaintiffs for the

same cause or causes of action as set forth in the

second amended and supplemental complaint herein

or any part or portion thereof. This is the motion

and I will file it.

The COURT.—That order may be entered in that

way, without prejudice.

Mr. COUSBY.—We take an exception to the order

on behalf of the intervenors and the defendants.
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Mr. BROWN.—I desire to except, and I want to

object to the making of the order. I desire to except

upon the ground that the Court has only power to

make such an order in the case of failure of proof,

and this is not a case of that kind, there is affirma-

tive evidence that has destroyed the effect of the

plaintiffs' action, and this is not a case of a failure

of proof,

Mr. CLARK.—We take our exception.

Mr. de JOURNEL.—And on the same ground for

us.

Mr. STEVENS.—The defendants whom I repre-

sent, the owners of the Anderson Group, and the In-

tervenors Condon, Hess, desire to object to the Court

making the order upon the ground that under the

statute the Court should enter judgment barring the

right of the plaintiffs to another action, on the

grounds that the plaintiffs have not only failed to

prove their case, but have sworn affiimatively that

they have no case, and, under the rulings of the

Courts the judgment should be fatal, I presume the

Court will overrule the objection.

The COURT.—Yes.

Mr. STEVENS.—To the ruling of the Court over-

ruling the objection, we desire an exception.

The COURT.—Yes, sir.
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(To the ruling of the Court in granting the nonsuit

against plaintiffs, and in dismissing said cause, the

plaintiffs then and there excepted, and an exception

was then and there allowed by the Court.)

Presentation of Bill of Exceptions, Prayer for Set-

tlement and Allowance, etc.

And now in furtherance of justice, and that right

may be done, the plaintiffs present the foregoing, as

their bill of exceptions in this case, and pray that the

same may be settled and allowed, and signed and cer-

tified by the Judge of this Court, in the manner pro-

vided by law.

McGINN & SULLIVAN,

HEILIG & TOZIER,

Attorneys for Plaintiffs.

[Title of Court and Cause.]

Order Approving, Allowing and Settling Bill of Ex-

ceptions, etc.

Be it remembered that upon the 28th day of June,

1907, the above-named plaintiffs presented the fore-

going bill of exceptions for settlement, which said

proposed bill of exceptions was served and filed with-
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in the time allowed by law by orders of this Court,

which said bill of exceptions consists of the foregoing

typewritten pages of the proceedings and testimony

of the witnesses given on behalf of the plaintiffs as

well as the exhibits and documentary evidence intro-

duced on said trial ; and tlie original plat introduced

upon said trial of said cause is hereto, at the request

of the plaintiffs, attached to and made a part of this

bill of exceptions and is marked Plaintiffs' Exhibit

1 for the purpose of identification.

The foregoing constitutes a full and true report of

all the proceedings had upon the trial of said cause

and of the objections and exceptions made and taken

during said trial, and of the rulings of the Court

thereon.

And it appearing to the Court from an examination

of said bill of exceptions that the same contains all

the evidence, testimony and exhibits introduced and

given upon the trial of said cause, as well as the pro-

ceedings therein not of record and is in all respects

true and correct.

Now, therefore, on motion, it is hereby ordered that

the foregoing typewritten pages be and the same is

hereby approved, allowed and settled as the bill of
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exceptions in the above-entitled cause and made a

part of tlie record herein.

It is further ordered and adjudged that the fore-

going bill of exceptions constitutes all of the evidence,

testimony, exhibits and proceedings had in the above-

entitled cause, not appearing of record, and that the

same is in all respects full, true and correct, and has

been filed and presented within the time allowed by

the orders of this Court.

Done at Fairbanks, Alaska, this 12 day of July,

1907.

ROYAL A. GUNNISON,

District Judge.

Entered in Court Journal No. 7, page 608.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing bill of excep-

tions true and correct cop of original.

Of Attorneys for the Plaintiff.
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Service of the within bill of exceptions is hereby

accepted this 28th day of June, 1907.

BROWN & ERWIN,

Attorneys for Neil McLeod.

MILLER & de JOURNEL,

Attorneys for Hastings, Anchors, Prosser, Zeimer,

R. Stafford.

JEREMIAH COUSBY,

Atty. for Klonos, Gianakas, Mclntyre, Lovett &

Prigger,

McGOWAN & CLARK,

Attys. for Chas. Lovett and Henry Prigger.

MORTON E. STEVENS,

CLAYPOOL, KELLUM, & COWLES,

Attys, for Wooldridge, Freeman, Osborne & Ander-

son & Green.

[Endorsements] : No. 278. In the District Court,

for the Territory of Alaska, Third Division. Henry

Cook et al., Plaintiff, vs. John Klonos et al.. De-

fendant. Bill of Exceptions. Filed in the District

Court, Territory of Alaska, 3d Division. Jun. 28,

1907. Edward J. Stier, Clerk. By E. A. Hender-

son, Deputy. Heilig & Tozier and McGinn & Sul-

livan, Attys. for , Fairbanks, Alaska.
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[Title of Court and Cause.]

Assignment of Errors.

Come, now, the above-named plaintiffs and file the

following assignment of errors upon which they will

rely on their appeal from the judgment, made bj^

this Honorable Court upon the 3d day of June, 1907,

in the above-entitled cause:

1.

The Court erred in granting the defendant, John

Klonos' motion to strike from the record all the tes-

timonj^ and evidence in the case relating to the per-

formance of the acts of location of the Dome Group

Claim, occurring subsequent to the 20th day of April,

1905, being the date of the commencement of this

action.

2.

The Court erred in granting the motion of the

defendant, John Klonos, to strike the testimony

given on behalf of the plaintiffs, all evidence relating

to the marking of the boundaries of the claim sub-

sequent to the 20th day of April, 1905.

3.

The Court erred in granting the motion of the

defendant, John Klonos, to strike from the testi-

mony of the plaintiffs all evidence tending to show
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a discovery of mineral upon the property of the

plaintiffs, subsequent to the 20th day of April, 1905.

4.

The Court erred in granting the motion of the de-

fendant, John Klonos, to strike from the testimony

of the plaintiffs all evidence which relates to the

marking of the boundaries of said location of the

plaintiffs, or to making a discovery of mineral there-

on, subsequent to the 20th day of April, 1905.

5.

The Court erred in granting the motion of the de-

fendant, John Klonos, for a nonsuit and dismissal

of the case of the plaintiffs on the grounds that the

plaintiffs had not proved or made out a prima facie

case.

6.

The Court erred in granting the motion of the de-

fendants, and each of them, for a nonsuit upon the

ground that the testimony and evidence in the case

showed that the ground attempted to be included

within the Dome Group Claim or the location as

claimed by plaintiffs, was not vacant, unclaimed,

public mineral ground at the time of the location,

or attempted location of the said claims by the plain-

tiffs, but that the same was occupied and possessed

by other persons.
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7.

The Court erred in dismissing the case of the

plaintiffs on the ground that the testimony and evi-

dence in the case showed that the ground attempted

to be included within the Dome Grouj) Claim, or the

locaition as claimed by plaintiffs w^as not vacant, un-

claimed, public mineral ground at the time of the

location, or attempted location of the said claims by

the plaintiffs, but that the same was occupied and

possessed by other persons.

8.

The Court erred in rendering and entering a judg-

ment ordering, adjudging and decreeing that plain-

tiff's cause be dismissed.

9.

The Court erred in rendering a judgment in favor

of the defendants and against the plaintiffs that the

defendants and each of them do have and recover

their costs incurred up to and including the time

of the granrting of the motion to dismiss.

10.

The Court erred in adjudging and decreeing that

the plaintiffs' cause be and the same is hereby dis-

missed upon the ground that the evidence and proof

introduced on behalf of plaintiffs failed to make out

a prima facie case in favor of the plaintiffs, or either
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of them, as against the defendants, or either of them,

and that such evidence failed to sustain the allega-

tions of plaintiffs ' second amended and supplemental

complaint.

11.

The Court erred in ordering, adjudging and de-

creeing that the plaintiffs' cause be dismissed, for

the reason that the evidence and proof introduced

on behalf of the plaintiffs, wholly failed to show that

such plaintiffs, or either of them, was entitled to the

relief asked for in their second amended and sup-

plemental complaint, or any part thereof.

12.

The Court erred in rendering, entering a judg-

ment dismissing the action of the plaintiffs.

Wherefore, plaintiffs pray that judgment and de-

cree of said Court be vacated and set aside, and that

judgment be entered in their favor, and that they

have such other and further relief as in accordance

with the law they are entitled to receive.

McGINN & SULLIVAN,

HEILIG & TOZIER,

Attorneys for Plaintiffs.
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Due and legal service of the foregoing instrument

is hereby admitted this 26th day of June, 1907.

JEREMIAH COUSBY,

Attorney for John Klonos, James Gianakas, Gilbert

Mclntyre, Henry Prigger and Charles Lovett.

MILLER & de JOURNEL,

Attorneys for W. G. Hastings, Albert Anchors, H.

M. Prosser, Nathan Zeimer and Richard Staf-

ford.

BROWN & ERWIN,

Attorneys for Neil McLeod.

McGOWAN & CLARK,

Attorneys for Charles and Henry Prigger.

MORTON E. STEVENS,

CLAYPOOL, KELLUM, & COWLES,

Attorneys for Wooldridge, Anderson, Green, Free-

man & Osborne.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Division. Cook

et al.. Plaintiff, vs. Klonos et al., Defendant. As-

signment of Errors. Filed in the District Court,

Territory of Alaska, Third Division. Jun. 29, 1907.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.

Heilig & Tozier, McGinn & Sullivan, Attorneys for

Plffs.
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[Title of Court and Cause.]

Petition to Appeal.

The above-named plaintiffs, conceiving themselves

aggrieved by the order and judgment made and en-

tered in the above-entitled court and cause on the

3d day of June, 1907, wherein it was ordered, ad-

judged and decreed that plaintiffs' cause be and the

same is hereby dismissed, and that the defendants,

and each of them, do have and recover their costs

incurred up to and including the time of the grant-

ing of the motion of the defendants to dismiss the

plaintiffs' cause of action, do hereby appeal from

said judgment made and entered on said 3d day of

June, 1907, to the United States Circuit Court of

Appeals for the Ninth Circuit for the reasons speci-

fied in the assignment of errors filed herein, and

they pray that this appeal may be allowed, and the

transcript of the record, papers and proceedings

upon which such judgment was made, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit, and they pray

that the Court fix the amount of the cost bond, and

that an order be 'made fixing the amount of secur-

ity which plaintiffs shall give and furnish upon

'Such appeal, and that upon the giving of such se-

curity all further proceedings in this court be sus-

pended and stayed until the determination of said



412 Henry Cook et al. vs.

appeal by said United States Circuit Court of Ap-

peals for the Ninth Circuit.

And your petitioners will ever pray.

McGINN & SULLIVAN,

HEILIG & TOZIER,

Attorneys for Plaintiffs.

Due and legal service of the within instrument is

hereby admitted, this the 26th day of June, 1907.

JEREMIAH COUSBY,

Attorneys for John Klonos, James Gianakas, Gilbert

Mclntyre and Henry Prigger.

MILLER & de JOURNEL,

Attorneys for W. G. Hastings, Albert Anchors, H.

M. Prosser, Nathan Zeimer and Richard Staf-

ford.

BROWN & ERWIN,

Attorneys for Neil McLeod.

McGOWAN & CLARK,

Attorneys for Charles Lovett and Henry Prigger.

MORTON E. STEVENS,

CLAYPOOL, KELLUM & COWLES,

Attorneys for Wooldridge, Freeman, Green, Osborne

& Anderson.

[Endorsements] : No. 278. In the District Court,

Territory of Alaska, Third Division. Cook et al.,

Plaintiffs, vs. Klonos et al.. Defendants. Petition to

Appeal. Filed in the District Court, Territory of
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Alaska, Third Division. Jim. 29, 1907. E. J. Stier,

Clerk. By E. A. Henderson, Deputy. Heilig &
Tozier, McGinn & Sullivan, Attys. for Plffs.

At a stated term, to wit, the special July term, A.

D. 1906, of the District Court for the Territory

of Alaska, Third Judicial Division, held at the

courthouse in the town of Fairbanks, Territory

of Alaska, in said Third Division, on the 29 day

of June, 1907. Present : The Honorable ROYAL
A. GUNNISON, Judge of the District Court, for

the Territory of Alaska, Third Division, sitting

in equity.

[Title of Court and Cause.]

Order Allowing Appeal, etc.

On motion of McGinn & Sullivan and Heilig &

Tozier, attorneys for the plaintiffs, it is ordered that

an appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, filed and entered herein,

be, and the same is hereby made, and that a certified

transcript of the record, testimony, exhibits, stipu-

lations and all proceedings herein, be forthwith

transmitted to the said United States Circuit Court

of Appeals.

It is fui-ther ordered that a bond on appeal be

fixed at the sum of five thousand ($5,000.00) dollars.
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and the same to act as a supersedeas bond, and also

for a bond for costs and damages on appeal.

ROYAL A. GUNNISON,

District Judge.

Done at Fairbanks, Alaska, tbis 29 day of June,

1907.

Due and legal service of a copy of tlie within in-

strument is hereby admitted this 26th day of June,

1907.

JEREMIAH COUSBY,

Attorneys for John Klonos, James Gianakas, Gilbert

Mclntyre, Charles Lovett and Henry Prigger.

MILLER & de JOURNEL,

Attorneys for W. G. Hastings, Albert Anchors, H.

M. Prosser, Nathan Zeimer, and Richard Staf-

ford.

BROWN & ERWIN,
Attorneys for Neil McLeod.

McGOWAN & CLARK,
Attorneys for Charles Lovett and Henry Prigger.

MORTON E. STEVENS,

CLAYPOOL, KELLUM & COWLES,
Attorneys for Wooldridge, Anderson, Freeman,

Green and Osborne.

[Endorsements] : Entered in Court Journal No. 7,

page 552. No. 278. In the District Court, for the

Territory of Alaska, Third Division. Cook et al. vs

Klonos et al. Order Allowing Appeal. Filed in the

District Court, Territory of Alaska, Third Division.
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Jun. 29, 1907. Edward J. Stier, Clerk. By E. A.

Henderson, Deputy. Heilig & Tozier and McGinn

& Sullivan, Attys. for Plffs.

[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents, that we, Henry

Cook, J. C. Ridenour, A. T. Armstrong, W. H. Sum-

ner, y. L. Newton, M. E. Armstrong, L. T. Selkirk,

and A. R. Armstrong, as principals, and E. T. Bar-

nette and T. Larson, as sureties, are held and firmly

bound unto John Klonos, Henry Prigger, Neil Mc-

Leod, Henry Havery, James Gianakas, Gilbert Mc-

Intyre, Charles Lovett, Albert Anchors, H. M. Pros-

ser, Nathan Zeimer, Richard Stafford, James Os-

borne, H. K. Freeman, V. A. Green, T. E. Woold-

ridge and L. B. Anderson, in the full and just sum

of five thousand dollars, to be paid to the said John

Klonos, Henry Prigger, Neil McLeod, Henry Hav-

ery, James Gianakas, Gilbert Mclntyre, Charles

Lovett, Albert Anchors, H. M. Prosser, Nathan

Zeimer, Richard Stafford, James Osborne, H. K.

Freeman, V. A. Green, T. E. Wooldridge and L. B.

Anderson, or either of them, their attorneys, execu-

tors, administrators or assigns, to which payment

well and truly to be made, we bind ourselves, our
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heirs, executors and administrators, jointly and sev-

erally, firmly by these presents.

Sealed with our seals, and dated this 29th day of

June, 1907.

Whereas, lately at a term of the District Court

for the Territory of Alaska, Third Division, in a suit

pending in said cause between Henry Cook, J. C.

Ridenour, A. T. Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Armstrong, L. T. Selkirk, and A'. E.

Armstrong, as plaintiffs, and John Klonos, E. Burke,

Fritz Bock, W. H. Hastings, Fred Brethinger, Henry

Prigger, Neil McLeod, Wm, Gerrie, Henry Hav-

ery, James Gianakas, Gilbert Mclntyre, Charles

Lovett, Albert Anchors, H. M. Prosser, Nathan

Ziemer, Richard Stafford, James Osborne, H. K.

Freeman, V. A. Green, T. E. Wooldridge and L, B,

Anderson, as defendants, herein the said plaintiffs

sued to have their title quited to a certain placer

mining claim, known and described as the Dome

Group Claim, situated on the right limit of Dome

Creek and adjoining creek claim No. 1, 2, 3, 4, and

5 below discovery on said creek in the Fairbanks Re-

cording District, territory of Alaska, wherein said

action a decree of nonsuit was rendered against the

said plaintiffs and in favor of the defendants therein



John Klonos et al. 417

and the said plaintiffs, Henry Cook, J. C. Ridenour,

A. T, Armstrong, W. H. Sumner, Y, L. Newton, M.

E. Armstrong, L. T. Selkirk and A. R. Armstrong

have obtained from the said Court an order allow-

ing an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit to reverse the judg-

ment of nonsuit as aforesaid, and a citation directed

to said defendants, John Klonos, Henry Prigger,

Neil McLeod, Henry Havery, James Gianakas, Gil-

bert Mclntyre, Charles Lovett, Albert Anchors, H.

M. Prosser, Nathan Zeimer, Richard Stafford, James

Oshorne, H. K. Freeman, V. A. Green, T. E. Woold-

ridge and L. B. Anderson, is about to be issued, cit-

ing and admonishing them to be and appear in the

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, California.

Now, the condition of the above obligation is such,

that if the said Henry Cook, J. C. Ridenour, A. T.

Armstrong, W. H. Sumner, Y. L. Newton, M. E.

Amistrong, L. T. Selkirk and A. R. Armstrong shall

prosecute their said appeal to effect and shall an-

swer all damages and costs that may be awarded

against them if they fail to make their plea good,
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then the above obligation is to be void, otherwise to

remain in full force and virtue.

H. COOK, [Seal]

J. C. RIDENOUR, [Seal]

A. T. ARMSTRONG, [Seal]

By E. T. BARNETTE,

Atty. in Fact.

W. H. SUMNER, [Seal]

By E. T. BARNETTE,

Atty. in Fact.

Y. L. NEWTON, [Seal]

By E. T. BARNETTE,
Atty. in Fact.

M. E. ARMSTRONG, [Seal]

By E. T. BARNETTE,
Atty. in Fact.

L. T. SELKIRK, [Seal]

By E. T. BARNETTE,
Atty. in Fact.

A. R. ARMSTRONG, [Seal]

By E. T. BARNETTE,
Atty. in Fact.

Principals.

E. T. BARNETTE, [Seal]

T. LARSON, [Seal]

Sureties.
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United States of America,

Territory of Alaska,—ss.

E. T. Barnette and T. Larson, whose names are

subscribed to the above and foregoing undertaking

as sureties, being first duly sworn, each for himself,

doth depose and say ; that he is a resident of the town

of Fairbanks, Territory of Alaska, 'that he is not a

counselor at law, marshal, clerk of any court, or

other officer of any court; that he is worth the sum

specified in the foregoing undertaking, to wit, the

sum of five thousand dollars exclusive of property

exempt from execution, over and above all his just

debts and liabilities.

E. T. BARNETTE.
T. LARSON.

Subscribed and sworn to before me this the 29th

day of June, 1907.

[Seal] M. L. SULLIVAN,

Notary Public for the District of Alaska.

Sufficiency of surety on the foregoing bond ap-

proved this 29th day of June, 1907.

ROYAL A. GUNNISON,
District Judge.

O. K.—MILLER & de JOURNEL.
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Due and legal service of the within and foregoing

bond on appeal is hereby admitted this the 26th day

of June, 1907.

JEREMIAH COUSBY,
Attorney for John Klonos, James Gianakas, Gil-

bert Mclntyre and Henry Prigger and Charles

Lovett.

MILLER & de JOURNEL,

Attorneys for W. G. Hastings, Albert Anchors, H.

M, Prosser, Nathan Zeimer and Richard Staf-

ford.

BROWN & ERWIN,
Attorneys for Neil McLeod.

McGOWAN & CLARK,

Attorneys for Charles Lovett and Henry Prigger.

MORTON E. STEVENS,
CLAYPOOL, KELLUM & COWLES,

Attorneys for Wooldridge, Anderson, Green, Free-

man & Osborne.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Division. Cook

est al., Plaintiffs, vs. Klonos et al.. Defendants. Bond

on Appeal. Filed in the District Court, Territory of

Alaska, Third Division. Jun. 29, 1907. E. J. Stier,

Clerk. By E. A. Henderson, Deputy. McGinn &

Sullivan, Attys. for Plffs.
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[Title of Court and Cause.]

Citation on Appeal (Copy).

United States of America,

District of Alaska,—ss.

The President of the United States of America to

John Klonos, Henry Prigger, Neil McLeod,

Henry Havery, James Gianakas, Gilbert Mc-

Intyre, Charles Lovett, Albert Anchors, H. M.

Prosser, Nathan Zeimer, Richard Stafford,

James Osborne H. K. Freem'an, V. A. Green,

T. E. Wooldridge and L. B. Anderson, the

Above-named Defendants

:

You and each of you are hereby cited and admon-

ished to appear and be at the United States Circuit

Court of Appeals for the Ninth Circuit, within thirty

(30) days from the date of this writ, pursuant to an

order allowing an appeal made and entered in the

above-entitled cause, in which Henry Cook, J. C.

Ridenour, A. T. Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Araistrong, L. T. Selkirk and A. R.

Armstrong, are plaintiffs and appellants, and John

Klonos, Henry Prigger, Neil McLeod, Henry Hav-

ery, James Gianakas, Gilbert Mclntyre, Charles Lov-

ett, Albert Anchors, H. M. Prosser, Nathan Zeimer,

Richard Stafford, James Osborne, H. K. Freeman,

V. A. Green, T, E. Wooldridge and L, B. Anderson
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are defendants and respondents in said appeal, to

show cause, if any there be, why the judgment, dis-

missal and nonsuit rendered in said cause, in the said

District Court for the said Territory of Alaska,

Third Division, against the plaintiffs thereof, should

not be set aside, corrected and reversed, and why

speedy justice should not be done to Henry Cook, J.

C. Ridenour, A, T. Armstrong, W. H. Sumner, Y.

L. Newton, M. E. Armstrong, L. T. Selkirk, and A.

R. Armstrong in that behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this the 29th day of June, 1907.

ROYAL A. GUNNISON,

District Judge, in and for the Territory of Alaska,

Third Division,

Attest: EDWARD J. STIER,

Clerk.

By E. A. Henderson,

Deputy.



John Klonos et al. 423

Service of the foregoing is hereby accepted this

26th day of June, 1907.

JEREMIAH COUSBY,
Attorneys for Defendants John Klonos, James Gi-

anakas, Gilbert Mclntyre and Henry Prigger

and Chas. Lovett.

MILLER & de JOURNEL,
Attorneys for W. G. Hastings, Albert Anchors, H.

M. Prosser, Nathan Zeimer and Richard Staf-

ford.

BROWN & ERWIN,
Attorneys for Neil McLeod.

McGOWAN & CLARK,
Attorneys for Lovett & Prigger.

MORTON E, STEVENS,

CLAYPOOL, KELLUM & COWLES,

Attorneys for Wooldridge, Anderson, Freeman,

Green & Osborne.

[Endorsements] : Original. No. 278. In the Dis-

trict Court for the Territory of Alaska, Third Divi-

sion. Cook et al.. Plaintiffs, vs. Klonos, et al., De-

fendants. Citation. Filed in the District Court,

Territory of Alaska, Third Division. Jun. 29, 1907.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.

McGinn & Sullivan, Attys. for .
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[Title of Court and Cause.]

Order Extending Time to Docket Cause.

Now on this 28tli day of June, 1907, the above-

entitled cause came on to be heard before the Judge of

the above-entitled court upon the petition of the ap-

pellants, for an order extending the return day, the

plaintiffs appearing by their attorneys, McGinn &

Sullivan and Heilig & Tozier, and the defendants

by their respective attorneys, and the said plaintiffs

and appellants requested an order extending the

time in which to docket said cause, and to file the

record therein with the Clerk of the United States

Circuit Court of Appeals, for the Ninth Circuit, and

show that the same is necessary by reason of the

great distance, slow and uncertain communication

between the town of Fairbanks and the city of San

Francisco, California, and the Judge of said court

upon the hearing of said motion and being fully ad-

vised in the premises, and deeming that good cause

exists therefor.

It is hereby ordered, that the time within which

said appellants shall docket said cause on appeal, be

and the same is hereby enlarged and extended to and

including the first day of September, 1907.

EOYAL A. GUNNISON,
District Judge.

Entered in Court Journal No. 7, page 553.
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Due and legal service of a copy of the within in-

strument is hereby admitted this the 26th day of

June, 1907.

JEREMIAH COUSBY,
Attorneys for John Klonos, James Gianakas, Gilbert

Mclntyre, Charles Lovett and Henry Prigger.

MILLER & de JOURNEL,
Attorneys for W, G. Hastings, Albert Anchors, H.

M. Prosser, Nathan Zeimer, and Richard Staf-

ford.

BROWN & ERWIN,
Attorneys for Neil McLeod.

McGOWAN & CLARK,
Attorneys for Charles Lovett 'and Henry Prigger.

MORTON E. STEVENS,

CLAYPOOL, KELLUM & COWLES,
Attorneys for Wooldridge, Freeman, Green, Ander-

son & Osborne.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Divison. Cook et

al.. Plaintiffs, vs. Klonos, et al.. Defendants. Order

Extending Return Day. Filed in the District Court,

Territory of Alaska, Third Division. Jun. 29, 1907.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.

Heilig & Tozier and McGinn & Sullivan, Attys. for

Plffs.
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[Title of Coin*t and Cause.]

Stipulation Relative to Service of Process on W. G.

Hastings and Fred Brethinger, etc., and to

Transcript of Record on Appeal.

It is hereby stipulated and agreed by and between

tlie plaintiffs and the defendants in the above-en-

titled cause that the defendants above-named, W. G.

Hastings, Fred Brethinger were never served with

process in the above-entitled cause nor made any ap-

pearance therein, nor are they interested in said

property in any way. That the plaintiffs' case as

to the defendant Fritz Block was terminated on the

23d day of April, 1907, by a judgment by confession

based on settlement being entered in favor of the

plaintiffs; that the plaintiffs' case as to the defend-

ant William Gerrie was dismissed upon the 23d day

of April, 1907, and that an order of dismissal was

entered as to the defendants Burke and Juntilla upon

the 7th day of April, 1907.

It is further stipulated and agreed that the tran-

script on appeal in the above-entitled cause shall be

made up of the following papers:

Second amended and supplemental complaint of

the plaintiffs, filed April 28th, 1906 ; separate answer

of the defendants John Klonos, Henry Havery,

James Gianakas and Gilbert Mclntyre, filed April

22d, 1907; separate answer of the defendant Neil
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McLeod, filed the 20tli day of April, 1907; separate

answer of Charles Lovett, filed April 22d, 1907 ; sep-

arate answer of Albert Anchors, H. M. Prosser and

Nathan Zeimer, filed April 22d, 1907; separate an-

swer of Richard Stafford, filed April 16th, 1907

;

separate answer of James Osborne, H. K. Freeman,

V. A. Green, T. E. Wooldridge and L. B. Anderson,

filed April 22d, 1907; separate answer of Henry

Prigger filed April 22d, 1907 ; replies to separate an-

swers of John Klonos, Henry Havery, James Gi-

anakas, Gilbert Mclntyre, Neil McLeod, Charles

Lovett, Albert Anchors, H, M. Prosser and Nathan

Zeimer, Richard Stafford, James Osborne, H. K.

Freeman, V. A. Green, T. E. Wooldridge and L. B.

Anderson, filed on the 23d day of April, 1907.

Judgment of the Court dismissing the above-en-

titled cause

;

Bill of exceptions;

Order settling bill of exceptions

;

Assignment of errors

;

Petition for appeal

;

Order allowing appeal

;

Bond on appeal;

Citation

;

Admission of service thereon

;

Orders extending return day

;

Stipulation for printing the transcript

;
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Praecipe for transcript, and this stipulation as to

making up the record.

McGinn & sulliyan,
heilig & tozier,

Attorneys for Plaintiffs.

J. COUSBY,
Attorney for John Klonos, Henry Havery, James

Gianakas and Gilbert Mclntyre.

McGOWAN & CLARK,

Attorneys for Charles Lovett and Henry Prigger.

BROWN & ERWIN,
Attorneys for Neil McLeod.

MILLER & de JOURNEL,

Attorneys for Albert Anchors, H. M. Prosser, Na-

than Zeimer, Richard Stafford.

CLAYPOOL, KELLUM & COWLES,
Attorneys for Osborne, Freeman, Green, Wool-

dridge and Anderson.

[Endorsements] : No. 278. In the District Court,

for the Territory of Alaska, Third Division. Cook

et al.. Plaintiffs, vs. Klonos et al.. Defendants.

Stipulation. Piled in the District Court, Territory

of Alaska, 3d Division. Sep. 12, 1907. Edward J.

Stier, Clerk. By A. E. Maltby, Deputy. McGinn &

Sullivan, Attys. for Plffs., Fairbanks, Alaska.
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[Title of Court and Cause.]

Stipulation Relative to Printing of Record.

It is hereby stipulated and agreed that in the print-

ing of the record herein for the consideration of the

court on appeal that the title of the court and cause

in full on all the papers shall be omitted excepting

the first page, and inserted in place and stead thereof

"Title of Court and Cause."

Done at Fairbanks, Alaska, this 10th day of Sep-

tember, 1907.

heilig & tozier,

McGinn & sullivan,
Attorneys for Plaintiffs.

JEREMIAH COUSBY,
Attorney for John Klonos, Henry Havery, James

Gianakas, Gilbert Mclntyre.

McGOWAN & CLARK,
Attorneys for Charles Lovett and Henry Prigger.

BROWN & ERWIN,
Attorneys for Neil McLeod.

MILLER & de JOURNEL,
Attorneys for Albert Anchors, H. M. Prosser, Na-

than Zeimer, Richard Stafford.

CLAYPOOL, KELLUM & COWLES,
Attorneys for Osborne, Freeman, Green, Wool-

dridge and Anderson.
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[Endorsements] : No. 278, In the District Court

for the Territory of Alaska, Third Division. Cook

et al. vs. Klonos et al. Stipulation for Printing

Record. Filed in the District Court, Territory of

Alaska, Third Division. Sep. 12, 1907. Edward J.

Stier, Clerk. By A. E. Maltby, Deputy. McGinn

& Sullivan, Attys. for Plaintiffs.

[Title of Court and Cause.]

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please prepare transcript of record, in

this cause to be filed in the office of the Clerk of the

United States Circuit Court of Appeals, for the

Ninth Circuit, under the appeal heretofore perfected

to said Court, and include in said transcript the

papers included within the stipulation entered into

by and between the plaintiffs and defendants in this

action, namely:

Second amended and supplemental complaint of

the plaintiffs, filed April 28th, 1906.

Separate answer of the defendants, John Klonos,

Henry Havery, James Gianakas and Gilbert Mc-

Intyre, filed April 22d, 1907 ; separate answer of the

defendant Neil McLeod, filed the 20th day of April,

1907 ; separate answer of Charles Lovett, filed April
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22d, 1907; separate answer of Albert Anchors, H.

M. Prosser and Nathan Zeimer, filed April 22d, 1907

;

separate answer of Richard Stafford, filed April

16th, 1907; separate answer of James Osborne, H.

K. Freeman, V. A. Green, T. E. Wooldridge, and

L. B. Anderson, filed April 22d, 1907; separate an-

swer of Henry Prigger, filed April 22d, 1907.

Replies to separate answers of John Klonos,

Henry Havery, James Gianakas, Gilbert Mclntyre,

Neil McLeod, Charles Lovett, Albert Anchors, H, M,

Prosser and Nathan Zeimer, Richard Stafford,

James Osborne, H. K. Freeman, V. A. Green, T. E.

Wooldridge and L, B. Anderson and Henry Prigger,

filed on the 23d day of April, 1907.

Judgment of the Court dismissing the above-en-

titled cause.

Bill of excepitions;

Order settling bill of exceptions

;

Assignment of errors

;

Petition for appeal

;

Order allowing appeal

;

Bond on appeal;

Citation

;

Admission of service thereon;

Orders extending return day;

Stipulation for printing the transcript;

Praecipe for the transcript, and stipulation as to

making up record;
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Said transcript to be prepared as required by law,

and the rules of this court, and the rules of the

United States Circuit Court of Appeals for the Ninth

Circuit, and on file in the office of the Clerk of the

said Circuit Court of Appeals at San Francisco, Cali-

fornia, before the 15th day of Oct., 1907.

HEILIG & TOZIER,

McGINN & SULLIVAN,

Attorneys for Plaintiffs.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, Third Division. Cook

et al. vs. Klonos et al. Defendants. Praecipe. Filed

m the District Court, Territory of Alaska, 3d Divi-

sion. Sep. 12, 1907. Edward J. Stier, Clerk. By

A. E. Maltby, Deputy. McGinn & Sullivan, Attys.

for Plffs. Fairbanks, Alaska.

[Title of Court and Cause.]

Order Extending Time to Docket Cause.

It having been stipulated by and between plain-

tiffs and defendants that the plaintiffs herein may

have until and inclusive of the 15th day of October,

1907, in which to file their transcript on appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, and

good cause appearing therefor,

—
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It is hereby ordered that the time for filing the

transcript on appeal with the clerk of the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit, shall be extended to and inclusive, of the

fifteenth day of October, 1907.

ROYAL A. GUNNISON,

District Judge.

Dated Fairbanks, Alaska, the 15th day of August,

1907.

[Endorsements] : No. 278. In the District Court

for the Territory of Alaska, 3d Division. Cook et

al.. Plaintiffs, vs. Klonos, et al., Defendants. Order

Extending Time for Piling Transcript on Appeal.

Piled in the District Court, Territory of Alaska, 3d

Division. Aug. 15, 1907. Edward J. Stier, Clerk.

By A. E. Maltby, Deputy.
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[Endorsed] : No. 1510. United States Circuit

Court of Appeals for the Ninth Circuit. Henry

Cook, J. C. Ridenour, A. T. Araistrong, W. H. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. E. Armstrong, Appellants, vs. John Klonos,

Henry Prigger, Neil McLeod, Henry Havery, James

Gianakas, Gilbert Mclntyre, Charles Lovett, Albert

Anchors, H. M. Prosser, Nathan Zeimer, Richard

Stafford, James Osborne, H. K. Freeman, V. A.

Green, T. E. Wooldridge and L. B. Anderson, Ap-

pellees. Transcript of Record. Upon Appeal from

the United States District Court for the Territory of

Alaska, Third Division.

Filed October 23, 1907.

F. D. MONCKTON,
Clerk.




